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96th Congress ) HOUSE OF REPKESENTATIVES j Reft. 96-404

Ist Session ) i Part 2

HOSPITAL COST CONTAINMENT ACT OF 1979

October 9, 1979.—Ordered to be printed

Mr. Staggers, from the Committee on Interstate and Foreign Com-

merce, submitted the following

REPORT
[To accompany H.R. 2626 which on March 6, 1979, was jointly referred to the

Committee on Interstate and Foreign Commerce and the Committee on Ways
and Means for a period ending not later than October 9, 1979]

[Including Cost Estimate and Comparison of the Congressional Budget OflBce]

The Committee on Interstate and Foreign Commerce, to whom was
referred the bill (H.R. 2626) to establish voluntary limits on the
aimual increases in total hospital expenses, and to provide for man-
datory limits on the annual increases in hospital inpatient revenues
to the extent that the voluntary limits are not effective, having con-

sidered the same, reports favorably thereon with an amendment and
recommends that the bill as amended do pass.

The amendment strikes out all after the enacting clause of the bill

and inserts a new text which appears in boldface roman type in the
reported bill

:

SHORT TITLE ; TABLE OF CONTENTS

Section 1. This Act may be cited as the "Hospital Cost Containment Act of
1979".

TABLE OF CONTENTS

Section 1. Short title ; table of contents.

TITLE I—VOLUNTARY HOSPITAL COST CONTAINMENT PROGRAM
Part A

—

Establishment of Voluntary Percentage Limits

Sec. 101. National voluntary percentage limit.
Sec. 102. Individual hospital voluntary percentage limits.

(1)
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Part B—Review of Performance During Voluntary Period
Sec. 111. National hospital performance.
Sec. 112. Congressional review of national hospital performance.
Sec. 113. State hospital performance.
Sec. 114. Individual hospital performance.
Sec. 115. Duration of national, State, and individual hospital voluntary periods.

TITLE II—MANDATORY HOSPITAL COST CONTAINMENT PROGRAM
Part A

—

Establishment of Mandatory Percentage Limits

Sec. 201. Application of mandatory limits.
Sec. 202. Calculation of mandatory percentage limit.
Sec. 203. Calculation of base percentage.
Sec. 204. Efficiency adjustment.
Sec. 205. Admissions adjustment.
Sec. 206. Adjustment for prior performance.
Sec. 207. Exceptions.

Part B—Approval of State Mandatory Programs and Exemptions From
Mandatory Limits

Sec. 211. Approval of State mandatory programs.
Sec. 212. Funding of State mandatory programs.
Sec. 213. Exemption of hospitals engaged in certain experiments or demonstrations.

Part C—Enforcement
Sec. 221. Civil penalty.
Sec. 222. Conformance by certain Federal and State programs.

TITLE III—NATIONAL COMMISSION, ADMINISTRATIVE PROVISIONS, AND
DEFINITIONS

Part A

—

National Commission on Hospital Cost Containment

Sec. 301. National Commission on Hospital Cost Containment.

Part B—Administrative Provisions

See. 311. Regulations and short accounting periods.
Sec. 312. Hearings and appeals.
Sec. 313. Consolidated treatment of certain hospitals with common ownership.
Sec. 314. Improper changes in admissions practices.
Sec. 315. Determination of relative efficiency of hospitals and medicare and medicaid bon-

uses for efficiency.
Sec. 316. Sunset provision.

Part C—Definitions
Sec. 321. General definitions.
Sec. 322. Definitions relating to charges, expenses, and reimbursement.
Sec. 323. Definitions relating to marketbasket increases.
Sec. 324. Definitions relating to population changes.

TITLE I—VOLUNTARY HOSPITAL COST CONTAINMENT PROGRAM

Part A

—

Establishment of Voluntary Percentage Limits

NATIONAL voluntary PERCENTAGE LIMIT

Sec. 101. (a) The Secretary, before April of each year (beginning with 1980
and ending with last year of the national voluntary period, as determined under
section 115(a), shall promulgate a n^itional voluntary percentage limit for the
preceding year, which shall be equal to the sum of the following four amounts
as computed by the Secretary) :

(1) Wages of nonsupervisory employees.—The percent increase in the
national hospital wage marketbasket (as defined in section 323(2) ) for that

preceding year,

(2) Nonwage hospital marketbasket.—The greater of

—

(A) the percent increase in the national hospital nonwage market-
basket ( as defined in section 323 ( 1 ) ) for that preceding year, or

(B) (i) for 1979, 6.5 percent, or
(ii) for any other year, the percent increase in the national hospital

nonwage marketbasket for that preceding year as estimated and an-
nounced under subsection (b)(1).

(3) Population increase factor.—The percent increase in the national
population (as defined in section 324(2) ) for that preceding year.

(4) Net service intensity allowance.—One percent.
Notwithstanding the preceding provisions of this subsection, the national volun-
tary percentage limit for 1979 shall not be less than 11.6 percent.
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(b) The Secretary, before the first calendar quarter beginning after the date

of the enactment of this Act and before each succeeding calendar quarter of a

year before 1985, shall estimate and announce

—

(1) the percent increase in the national nonwage marketbasket for the

twelve-month period beginning with that calendar quarter, and

(2) the sum of the average fractions of expenses of hospitals in the United

States (described in section 323(1) (B) ) attributable to classes of goods and

services used in the computation of the percent increase (described in para-

graph (1) ) for that twelve-month period.

INDIVIDUAL HOSPITAL VOLUNTARY PERCENTAGE LIMITS

Sec. 102. (a) (1) The Secretary shall compute an individual hospital voluntary

percentage limit under this section for each accounting year of a hospital ending

during the period beginning January 1, 1979 and ending December 30, 1984.

(2) The Secretary shall compute these limits for a hospital's accounting

period that ended

—

(A) in 1979, before July 1, 1980, or
(B) after 1979, not later than six months after the end of the accounting

period.
(b) (1) For a hospital's accounting period that ended on December 31, 1979,

such limit shall be equal to the sum of the following four amounts :

(A) Wages of nonsupervisory employees.—The percent increase in the

wage marketbasket (as defined in section 323(4)) of the hospital for the

accounting period.
(B) Nonwage ITospital marketbasket.—The greater of (i) the percent

(1) for the accounting period, multiplied by the fraction of the accounting

(B) Nonwage hospital marketbasket.—The greater of (i) the percent
increase in the nonwage marketbasket (as defined in section 323(3)) of
the hospital for the accounting period, or (ii) 6.5 percent.

(C) Population change factor.—The percent change in area population
as defined in section 324(1)) for the accounting period of the hospital.

(D) Net service intensity allowance.—One percent.

(2) For a hospitals' accounting period that ended in 1979 before December 31,

such limit shall be equal to the sum of the following two amounts

:

(A) 1978 Factor.—The percentage increase in the hospital's expenses in

its accounting period that ended in 1978 over its expenses in its preceding
accounting period, multiplied by the fraction of the accounting period end-
ing in 1979 that occurred in 1978.

(B) 1979 Factor.—The sum of the four amounts described in paragraph
(1) Wages of nonsupervisory employees.—The percent increase in the

period that occurred in 1979.

(c) For a hospital's accounting period that ended after 1979, such limit shall

be equal to the sum of the following four amounts

:

(1) W ages of nonsupervisory employees.—The percent increase in the
wage marketbasket (as defined in section 323(4)) of the hospital for the
accounting x)eriod.

(2) Nonwage hospital marketbasket.—The greater of

—

(A) the percent increase in the nonwage marketbasket (as defined in

section 323(3)) of the hospital for the accounting period, or
(B) (i) for an accounting period that began before the beginning of

the first calendar quarter beginning after the date of the enactment of
this act, 6.5 percent, or

(ii) for any other accounting period, the percent increase in the
national hospital nonwage marketbasket as estimated and announced
under section 101(b)(1) for the twelve-month period beginning with
the calendar quarter in which the accounting period began, multiplied
by the hospital's adjustment factor (as defined in section 323(5)) for
the accounting period.

(3) Population change factor.—The percent change in area population
(as defined in section 324(1)) for the accounting period of the hospital.

(4) Net service intensity allowance.—One percent.
(d) (1) A hospital may elect, in such manner and in accordance with such

procedures as the Secretary shall provide, to exclude from the computation
of its individual hospital expenses for purposes of the determination of its

individual hospital voluntary percentage limit under this section and its in-
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dividual hospital performance under section 114 for all accounting periods of

the hospital (beginning Mth the first accounting period for which the election

is made)—
(A) expenses attributable to charity care (as defined in paragraph

(2) (A)),
(B) expenses attributable to bad debts (as defined in paragraph (2) (B) ),

(C) capital-related expenses (including depreciation and interest) re-

lated to capital expenditures which

—

(i) significantly increase bed capacity or significantly expand services,

capacity, or both, and
(ii) have been approved by the State health planning and develop-

ment agency for the hospital,

to the extent these expenses have not been included in the hospital's expenses
for the previous accounting period, or

(D) patient care and teaching expenses related to a major expansion of

a medical teaching program to the extent such expenses are not included in

the previous accounting period,

or any combination of such types of expenses for the accounting period.

(2) For purposes of paragraph ( 1 )—
(A) the term "expenses attributable to charity care" means, with respect

to a hospital's accounting period, expenses relating to care, provided to

patients by the hospital, for which reductions in (or elimination of) charges
are made, as established by the hospital to the satisfaction of the Secretary,
because of the indigence or medical indigence of the patients, and

(B) the term "expenses attributable to bad debts" means, with respect to a
hospital's accounting period, expenses relating to care, provided to patients
by the hospital, for which there are charges, to the extent to which the hos-
pital establishes to the satisfaction of the Secretary, that (i) it has made
reasonable efforts to collect such charges, (ii) any uncollected amounts are
in fact uncollectible, and (iii) there is not substantial likelihood of their
future collection.

Part B—Reiview of Performance During Voluntary Period National
Hospital Performance

Sec. 111. (a) The Secretary, before July 1, 1980, and before July 1 of any
succeeding year that follows a year during the national voluntary period (as
determined under section 115(a) ), shall determine whether the increase in hos-
pital expenses in the United States in the preceding year over those expenses in
the second preceding year exceeded the national voluntary limit for the preced-
ing year. He shall make that determination as follows :

(1) (A) He shall assign to each hospital's accounting period that ended
on December 31 of that preceding year the national voluntary percentage
limit (computed under section 101) for that preceding year.

(B) If the preceding year was 1979, he shall assign to each hospital's
accounting period ending in 1979 before December 31 the sum of

—

(i) 12.8 percent multiplied by the fraction of the accounting period
that occurred in 1978, and

(ii) the national voluntary percentage limit for 1979 multiplied by
the fraction of the accounting period that occurred in 1979.

(C) If the preceding year was 1980 or later, he shall assign to each hos-
pital's accounting period ending before December 31 in that preceding year
the sum of

—

(i) the national voluntary percentage limit for the second preceding
year multiplied by the fraction of the accounting period that occurred
in that second preceding year, and

(ii) the national voluntary percentage limit for that preceding year
multiplied by the fraction of the accounting period that occurred in
that preceding year.

(2) He shall compute the dollar amount by which each hospital's ex-
penses in its accounting period ending in that preceding year exceeded (or
was less than) its expenses in its preceding accounting period increased by
the percentage limit assigned under paragraph (1) to the hospital's account-
ing period ending in that preceding year.

(3) (A) He shall compute the sum of the dollar amounts computed under
paragraph (2).
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(B) (i) For 1979, if the sum is greater than zero, he shall announce that

the increase in hospital expenses in the United States for the preceding year
exceeded the national voluntary limit for that year.

(ii) For 1979, if the sum is equal to or less than zero, he shall announce
that the increase did not exceed the national voluntary limit for the pre-

ceding year and he shall credit, to a national carryforward account, an
amount equal to one-half of the dollar amount of such savings.

(iii) Immediately before making a determination under this subsection
for a year after 1979, the amount of any balance in the national carry-
forward account shall be increased by a percentage equal to the national
voluntary percentage limit for the year.

(C) (i) For a year after 1979, if the sum is greater than zero, he shall
apply, against such sum and to the extent of such sum, any balance in the
national carryforward account (described in subparagraph (B)(ii)). If,

after applying some or all of such balance, the sum is equal to zero, the
Secretary shall announce that the increase in hospital expenses in the United
States did not exceed the national voluntary limit for the preceding year and
shall debit, against the national carryforward account, the amount of the
account applied. If, after applying all of such balance, the sum is still

greater than zero, he shall announce that the increase in hospital expenses
in the United States for the preceding year exceeded the national voluntary
limit for that year and shall reduce to zero the balance in the national
carryforward account.

(ii) For a year after 1979, if the sum is equal to or less than zero, he shall
announce that the increase did not exceed the national voluntary limit for
the preceding year and he shall credit, to the national carryforward account,
an amount equal to one-half of the dollar amount of such savings for such
year.

(b) (1) The Secretary shall report to each House of Congress on his announce-
ment under subsection (a) and include in the report details as to the basis for
the announcement.

(2) Such report shall be delivered to each House of the Congress on the same
date and to each House of the Congress while it is in session. Such report made
to the House of Representatives shall be referred to the Committee on Ways and
Means and to the Committee on Interstate and Foreign Commerce, and such
report made to the Senate shall be referred to the Committee on Finance and
to the Committee on Labor and Human Resources.

CONGRESSIONAL REVIEW OF NATIONAL HOSPITAL PERFORMANCE

Sec. 112. (a) (1) A report submitted to Congress under section 111(b) shall be
considered disapproved for purposes of section 115 (a) if

—

(A) before the end of the period of 45 calendar days of continuous session
after the date the report is submitted to Congress, one House of the Congress
adopts a resolution disapproving such report, and

(B ) before the end of such 45 day period, or, if later, the fifteenth day of
continuous session after the date one House of Congress adopts (during such

' 45-day period) a resolution disapproving such report, the other House has
not adopted a resolution approving such report.

( 2 ) For the purpose of paragraph ( 1 )—
(A) continuity of session is broken only by an adjournment of Congress

sine die, and
(B) the days on which either House is not in session because of an ad-

journment of more than three days to a day certain are excluded in the
computation of days of continuous session.

(b) (1) This subsection is enacted by Congress

—

(A) as an exercise of the rulemaking power of the Senate and the House
of Representatives, respectively, and as such it is deemed a part of the
rules of each House, respectively, but applicable only with respect to the
procedure to be followed in that House in the case of resolutions described
in paragraph (2) of this subsection, and it supersedes other rules only to

the extent that it is inconsistent therewith ; and
(B) with full recognition of the constitutional right of either House to

change the rules (so far as relating to the procedure of that House) at any
time, in the same manner and to the same extent as in the case of any other
rules of the House.
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(2) For purposes of this subsection, the term "resolution" means only a reso-
lution of either House of Congress the matter after the resolving clause of which
is either

—

(A) "That the disapproves the report of the Secretary of
Health, Education, and Welfare, made under section 111(b) of the Hospital
Cost Containment Act of 1979, relating to the Secretary's announcement
that the increase in hospital expenses in the United States for has
exceeded the national voluntary limit for that year.", or

(B) "That the approves the report of the Secretary of Health,
Education, and Welfare, made under section 111(b) of the Hospital Cost
Containment Act of 1979, relating to the Secretary's announcement that
the increase in hospital expenses in the United States for has exceeded
the national voluntary limit for that year.",

the first blank space therein being filled with the name of the resolving House
and the other blank being filled in with the number of the year for which the
announcement was made.

(3) In the case of a resolution introduced in the House of Representatives,
the Speaker of the House of Representatives shall immediately refer the reso-
lution jointly to the Committee on Ways and Means and to the Committee on
Interstate and Foreign Commerce. In the case of a resolution introduced in the
Senate, the President of the Senate shall immediately refer the resolution jointly

to the Committee on Finance and to the Committee on Labor and Human
Resources.

(4) (A) If the committees in a House of Congress to which a resolution has
been referred have not reported it at the end of 30 calendar days after its refer-

ral, it shall be in order to move to discharge the committees from further con-
sideration of such resolution.

(B) A motion to discharge shall be highly privileged (except that it may not
be made after the committees have reported a resolution with respect to the
same report), and debate thereon shall be limited to not more than one hour,
to be divided equally between those favoring and those opposing the resolution.

An amendment to the motion shall not be in order, and it shall not be in order
to move to reconsider the vote by which the motion was agreed to or disagreed to.

(C) If the motion to discharge is agreed to or disagreed to, the motion may
not be renewed, nor may another motion to discharge the committees be made
with respect to any other resolution with respect to the same report.

(5) (A) When the committees have reported, or have been discharged from
further consideration of, a resolution, it shall be at any time thereafter in order
(even through a previous motion to the same effect has been disagreed to) to

move to proceed to the consideration of the resolution. The motion may be made
only by an individual favoring the resolution, shall be highly privileged, and
shall not be debatable. An amendment to the motion shall not be in order, and
it shall not be in order to move to reconsider the vote by which the motion was
agreed to or disagreed to.

(B) Debate on the resolution referred to in subparagraph (A) shall be
limited to not more than five hours, which shall be divided equally between
those favoring and those opposing such resolution. A motion further to limit

debate shall not be debatable. The only-ainendment that shall be in order with
respect to a resolution described

—

(i) in paragraph (2) (A) is an amendment to strike all after the resolv-

ing clause and to insert in lieu thereof the matter described in paragraph
(2)(B), or

(ii) in paragraph (2) (B) is an amendment to strike all after the resolv-

ing clause and to insert in lieu thereof the matter described in paragraph
(2) (A),

and no amendment (or substitute) to such an amendment shall be in order. A
motion to recommit the resolution shall not be in order, and it shall not be in

order to move to reconsider the vote by which such resolution (or an amend-
ment to the resolution) w^as agreed to or disagreed to.

(6) (A) Motions to postpone, made with respect to the discharge from com-
mittees, or the consideration of a resolution and motions to proceed to the
consideration of other business, shall be decided without debate.

(B) Appeals from the decision of the Chair relating to the application of the
rules of the Senate or the House of Representatives, as the case may be, to the
procedure relating to a resolution shall be decided without debate.

(c) (1) Any interested party may institute such actions in the appropriate
district court of the United States, including actions for declaratory judgment,
as may be appropriate to construe the constitutionality of this section and sec-
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tion 115(a) (2). The district court immediately shall certify all questions of the

constitutionality of such provisions to the United States court of appeals for

the circuit involved, which shall hear the matter sitting en banc.

(2) Notwithstanding any other provision of law, any decision on a matter
certified under paragraph (1) shall be reviewable by appeal directly to the

Supreme Court of the United States. Such appeal shall be brought not later

than 20 days after the date of the decision of the court of appeals.

(3) It shall be the duty of the court of appeals and of the Supreme Court
of the United States to advance on the docket and to expedite to the greatest

possible extent the disposition of any matter certified under paragraph (1).

STATE HOSPITAL PERFORMANCE

Sec. 113. The Secretary, before July 1, 1980, and before July 1 of any succeed-
ing year before 1985, shall determine whether the increase in hospital expenses
in the State in the preceding year over those expenses in the second preceding
year exceeded the State voluntary limit for the preceding year. He shall make
that determination as follows

:

(1) He shall compute the dollar amount by which the expen.ses of each
hospital in the State in its accounting period ending in that preceding year
exceeded (or was less than) its expenses in its preceding accounting period
increased by the voluntarj^ percentage limit (computed under section 102)
for the hospital for the accounting period.

(2) (A) He shall compute the sum of the dollar amounts computed under
paragraph (1).

(B) (i) For 1979, if the sum is greater than zero, he shall announce that
the increase in hospital expenses in the State for the preceding year exceeded
the State voluntary limit for that year.

(ii) For 1979, if the sum is equal to or less than zero, he shall announce
that such increase did not exceed the State voluntary limit for the preceding
year and he shall credit, to a State carryforward account for that State, an
amount equal to one-half of the dollar amount of such savings.

(iii) Immediately before making a determination under this subsection for
a year after 1979, the amount of any balance in the State carryforward ac-
count shall be increased by a percentage equal to the sum of the products, for
each hospital in the State, of

—

(I) the voluntary x)ercentage limit for the accounting period ending
in the year, and

(II) the fraction of the expenses of hospitals in the State for account-
ing x)eriods ending in the year which are the expenses of the hospital
for its accounting period ending in the year.

(C) (i) For a year after 1979, if the sum is greater than zero, he shall
apply, against such sum and to the extent of such sum, any balance in the
State carryforward account (described in subparagraph (B) (ii)). If, after
applying some or all of such balance, the sum is equal to zero, the Secretary
shall announce that the increase in hospital expenses in the State did not
exceed the State voluntary limit for the preceding year and shall debit,

against the State carryforward account of that State, the amount of the
account applied. If, after applying all of such balance, the sum is still greater
than zero, he shall announce that the increase in hospital expenses in the
State for the preceding year exceeded the State voluntarj^ limit for that year
and shall reduce to zero the balance of the State carryforward account of the
State.

(ii) For a year after 1979, if the sum is equal to or less than zero, he shall

announce that the increase did not exceed the State voluntary limit for the
preceding year and he shall credit, to the State carryforward account for
that State an amount equal to one-half of the dollar amount of such savings
for such year.

INDIVIDUAL HOSPITAL PERFORMANCE

Sec. 114. (a) The Secretary, when he computes an individual hospital volun-
tary i)ercentage limit under section 102, shall determine whether the percent
increase in a hospital's expenses in the hospital's accounting period over those
expenses in the previous accounting period exceeded the hospital's individual
voluntary hospital i)ercentage limit for the period.

(b) (1) (A) For the accounting period ending in 1979, if there was an excess
under subsection (a), the Secretary shall inform the hospital that the increase
in the hospital's expenses in the accounting period exceeded the hospital's indi-
vidual voluntary percentage limit for that period.
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(B) For the accounting period ending in 1979, if there was no such excess under
subsection (a), the Secretary shall inform the hospital that the increase in the
hospital's expenses did not exceed the hospital's individual voluntary percentage
limit for the period and he shall credit, to a carryforward account for that hos-
pital, an amount equal to one-half of the dollar amount of such savings.

(C) Immediately before making a determination under this subsection for a
year after 1979, the amount of any balance in the carryforward account of a hos-
pital shall be increased by a percentage equal to the hospital's individual volun-
tary percentage limit for the period.

(2) (A) For an accounting period ending in a year after 1979, if there was an
excess under subsection (a), the Secretary shall apply, against such excess and
to the extent of such excess, any balance in the hospital's carryforward account
(described in paragraph (1) (B) ). If, after applying some or all of such balance,
there is no excess remaining, the Secretary shall inform the hospital that the in-

crease in the hospital's expenses did not exceed the hospital's individual volun-
tary percentage limit for the accounting period and shall debit, to the carryfor-
ward account for that hospital, the amount of the account applied. If, after apply-
ing all of such balance, there is still an excess, he shall inform the hospital that
the increase in the hospital's expenses in the accounting period exceeded the hos-
pital's individual voluntary percentage limit for that period and shall reduce
to zero the balance in the carryforward account of the hospital.

(B) For an accounting period ending in a year after 1979, if there is no excess,

he shall inform the hospital that such increase did not exceed the hospital's in-

dividual voluntary percentage limit for the period and he shall credit, to the
carryforward account for that hospital, an amount equal to one-half of the dollar
amount of such savings for such period.

DURATION OF NATIONAL, STATE, AND INDIVIDUAL HOSPITAL VOLUNTARY PERIODS

Sec. 115. (a) The national voluntary period shall be considered to begin with
1979 and to end with the earlier of 1984 or the first year for which

—

(1) the Secretary has announced and reported to Congress under section

111(b) that total expenses of hospitals in the United States for the year
have exceeded the national voluntary limit for that year, and

(2) the Congress has not, under section 112, disapproved the report for that
year.

(b) The voluntary period of a State shall be considered to begin with 1979
and to end with the earlier of 1984 or the first year

—

(1) which is the last year of, or is any year after, the national voluntary
period (as determined under subsection (a) ), and

(2) for which the Secretary has announced under section 113 that total

expenses of hospitals in the State for the year have exceeded the State vol-

untary limit for that State for that year.

(c) The voluntary period of an individual hospital shall be considered to

begin with the hospital's accounting period ending in 1979 and to end with the

hospital's accounting period ending in 1984, or, if earlier, the first accounting
period

—

(1) which ends in the last year of^r in any year after, the voluntary
period of the State in which the hospital is located (as determined under
subsection (b)), and

(2) for which the Secretary has informed the hospital under section 114

that the hospital's expenses in the accounting period have exceeded the

hospital's individual hospital voluntary percentage limit for that period.

(d) (1) Subject to paragraph (2), each hospital is isubject to a mandatory
limit as prescribed under part A of title II for each accounting period (ending

before December 31, 1985) which begins after ithe end of the voluntary period

of the hospital (as determined under subsection (c) )

.

(2) Paragraph (1) shall not apply to a hospital for an accounting period

for which there is an exemption under part B of title II.

TITLE II—MANDATORY HOSPITAL COST CONTAINMENT PROGRAM

Part A

—

Establishment of Mandatory Percentage Limits Application of
Mandatory Limits

Sec. 201. (a) For any accounting period o(f a hospital subject to a mandatory
limit under ithis part, the average reimbursement payable to the hospital by a
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cost payer per admission and the average inpatient charges per admission of

the hospital for the period may not exceed the average reimbursement payable
to the hospital by the cost payer per admission, or the average inpatient charges
per admission of the hospital, respectively, for the base accounting period of

the hospital, by a percentage which is greater tlian the compounded sum of

the percentage mandatory limits computed by the Secretary under this part for

that accounting period and previous accounting periods of the hospital after

the base accounting period.

(b) (1) For purposes of calculating under subsection (a) for the base account-
ing period the average inpatient charges per admission of a hospital and the
average reimbursement payable to the hospital by each cost payer per admis-
sion, the inpatient charges of the hospital (and the reimbursement payable to

the hospital by each cost payer) for the base accounting period shall (except
as provided in paragraph (2) ) be reduced by an amount equal to any inpatient
charges (or, in the case of a cosit payer, any such inpatient charges attributable

to that cost payer) for the base accounting period for elements of inpatient hos-

pital services that cease to be furnished in the accounting period subject to

the mandatory limit, multiplied by the fraction of the accounting period during
which those services are not furnished.

(2) Paragraph (1) shall not apply with respect to inpatient hospital services

that have been found inappropriate by the State health planning and develop-
ment agency for the hospital.

(3) Upon request by a hospital, the State health planning and development
agency for the hospital shall make a finding as to the appropriateness of specific

health services for purposes of paragraph (2), after requesting the recom-
mendations of the health systems agency for the hospital. The finding of a State
health planning and development agency under this paragraph shall not be
subject to further review.

(c) (1) Any hospital the sum of the amounts of the uncollectible inpatient
charges (as defined in paragraph (2) (A) and of the allowances for inpatient
care provided to charity patients (as defined in paragraph (2)(B)) of which
in a current accounting period exceeds the sum of the amounts of such charges
and allowances in its most recent previous accounting period may, in accord-
ance with such regulations as the Secretary shall prescribe, have its average
inpatient charges per admission computed under this Act for the current ac-
counting period by considering as inpatient charges for the current accounting
period and the base accounting period only inpatient charges that are not un-
collectible inpatient charges and that are not allowances for inpatient care pro-
vided to charity patients.

(2) For purposes of paragraph (1)—
(A) the term "uncollectible inpatient charges" means, with respect to in-

patient charges imposed by a hospital, inpatient charges to the extent to
which the hospital establishes, to the satisfaction of the Secretary, that
(i) it has made reasonable efforts to collect them, (ii) any uncollected
amounts of such charges are in fact uncollectible, and (iii) there is not
substantial likelihood of their future collection, and

(B) the term "allowances for inpatient care provided to charity patients"
means, with respect to inpatient charges in an accotinting period relating
to care provided to patients by a hospital, reductions in the inpatient charges
which the hospital establishes, to the satisfaction of the Secretary, it has
made in the period because of the indigence or medical indigence of the
patients.

CALCULATION OF MANDATORY PERCENTAGE LIMIT

Sec. 202. (a)* The Secretary, within six months after the last day of each
hospital's accounting period subject to a mandatory limit under this part, shall
compute and inform the hospital of its mandatory percentage limit for that
accounting period. This mandatory percentage limit

—

(1) for such an accounting period which follows an accounting period
that was not subject to a mandatory limit under such section, shall be
equal to the sum of

—

(A) the product of (i) the percentage computed under sections 203
through 206, and (ii) the fraction of the accounting period that occurs
in the year in which the accounting period ends, and

(B) the product of (i) the percentage increase in the hospital's ex-
penses in the preceding accounting period over its expenses in the second



10

preceding accounting period, and (il) the fraction of the accountng
period that occurred in the previous year

;

(2) for any other such accounting period (other than an accounting
period described in paragraph ( 3 ) ) , shall be equal to the percentage com-
puted under sections 203 through 206 ; and

(3) for such an accounting period ending in 1985, shall be equal to the

sum of

—

(A) the product of (i) the percentage increase in the hospital's

expenses in the accounting period over its expenses in the preceding
accounting period, and (ii) the fraction of the accounting period that

occurs in 1985, and
(B) the product of (i) the percentage computed under sections 203

through 206, and (il) the fraction of the accounting period that oc-

curred in 1984.

CALCULATION OF BASE PERCENTAGE

Sec. 203. The Secretary shall compute a base percentage for each hospital's

accounting period subject to a mandatory limit under this part. This base per-

centage for a hospital's accounting period shall be equal to the sum of

—

(1) the percent increase in the wage marketbasket of the hospital (as

defined in section 323(4) ) for the accounting period, and
( 2 ) the greater of

—

(A) the percent increase in the nonwage marketbasket (as defined
In section 323(3)) of the hospital for the accounting period, or

(B) (i) for an accounting period that begins before the first calendar
quarter beginning after the date of enactment of this Act, 6.5 percent, or

(ii) for any other accounting period, the percent increase of the
national nonwage marketbasket estimated and announced under sec-

tion 101(b) for the twelve-month period beginning with the calendar
quarter in which the accounting period began, multiplied by the hos-
pital's adjustment factor (as defined in section 323(5) ) for the period.

EFFICIENCY ADJUSTMENT

Sec. 204. Based on the method (developed under section 315(a) ) of measuring
a hospital's eflSciency within a group of hospitals, the Secretary shall assign to

each hospital in a group, with respect to each accounting period subject to a
mandatory limit under this part, a percentage bonus (or penalty) related to the
extent to which the hospital's expenses (adjusted for area wage differentials)

for the accounting period of the kind utilized in defining the group norm are less

than (or exceed) the group norm, as follows :

(1) If the adjusted expenses are less than 90 percent of the group norm,
there shall be a bonus of 1 percentage point.

(2) If the adjusted expenses are equal to or exceed 90 percent of the group
norm but are less than the group norm, there shall be a bonus which bears
the same proportion to 1 percentage point as the proportion of (A) the
percent difference between the group norm and the adjusted expenses, to
(B) 10 percent.

(3) If the adjusted expenses are equal to or exceed the group norm but do
not exceed 110 percent of the group norm, there shall be no bonus or penalty.

(4) If the adjusted expenses exceed 110 percent of the group norm but do
not exceed 130 percent of the group norm, there shall be a penalty which
bears the same proportion to 2 percentage points as the proportion of (A)
the percent difference between the adjusted expenses and 119 percent of the
group norm, to (B) 20 percent.

(5) If the adjusted expenses exceed 130 percent of the group norm, there
shall be a penalty of 2 percentage points.

The SecretaiT shall add the amount of any bonus to (or subtract the amount of
any penalty from) the base percentage computed for the hospital for the account-
ing x)eriod under section 203.

ADMISSIONS ADJUSTMENT

Sec. 205. (a) The Secretary shall establish, by regulation, a method for the
adjustment of the base percentage (as adjusted under section 204) for the ac-
counting period to reflect changes in number of admissions in the period com-
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pared to the number of admissions in a previous accounting period. In promul-
gating these regulations he shall take into account

—

(1) the marginal costs of hospitals associated with changes in admissions
in one accounting period compared to a previous accounting period.

(2) shifts in admissions caused by a hospital's entering into (or ending)
contracts with health maintenance organizations, and

(3) the impact of appropriate reductions in hospital utilization.

(b) Any hospital that is dissatisfied with an adjustment in its adjusted per-

centage base under the method established under subsection (a) may apply to

the Secretary for an adjustment in such method as it applies to the hospital for

an accounting period to the extent it can demonstrate that it has a higher mar-
ginal cost for changes in admissions in the accounting period than those assumed
under such method.

ADJUSTMENT FOR PRIOR PERFORMANCE

Sno. 206. (a) In order to reflect the hospital's performance during its volun-
tary period, the Secretary shall assign to the hospital's accounting period a per-

centage reduction. This percentage reduction, subject to subsection (b) (1), shall

be equal

—

(1) in the case of the first accounting period of the hospital subject to a
mandatory limit under this part, to the percentage by which (A) the percent-
age increase in the hospital's expenses in the preceding accounting period
over those expenses in the second preceding accounting period, exceeded (B)
the hospital's voluntary percentage limit (established under section 102)
for that preceding accounting period, and

(2) in the case of a succeeding accounting period, to any excess amount
which has been carried forward under subsection (b) (2) from a previous
accounting period.

(b) In the case of a hospital's accounting period for which the sum of the
percentage penalty (if any) under section 204 and the percentage reduction
otherwise assigned under subsection (a) would exceed one-half of the base
percentage computed under section 203'

—

( 1 ) the amount of the percentage reduction assigned under subsection ( a

)

for the i)eriod shall be limited so that the sum of it and the percentage pen-
alty for the period equals one-half of the base percentage for the period, and

(2) the excess amount shall be carried forward to be assigned as a per-
centage reduction to the succeeding accounting periods of the hospital sub-
ject to a mandatory limit.

(c) The Secretary shall subtract from the base percentage of a hospital (as
adjusted under sections 204 and 205)—

(1) in the case of the hospital's first accounting period subject to a man-
datory limit, the percentage reduction assigned to the period under this

section

;

(2) in the case of any succeeding particular accounting period ending in a
year (other than in 1985) , the sum of

—

(A) the product of (i) the percentage reduction assigned to the
preceding accounting period under this section, and (ii) the fraction of
the i>articular accounting period that occurred in the preceding year,
and

(B) the product of (i) the percentage reduction assigned to the par-
ticular accounting period under this section, and (ii) the fraction of

, the particular accounting period that occurred in the year ; and
(3) in the case of a succeeding accounting period ending in 1985, the per-

centage reduction assigned to the preceding accounting period under this
section.

EXCEPTIONS

Sec. 207. (a) On the request of a hospital, the Secretary, in his discretion,
shall make further additions to the mandatory percentage limit for an accounting
period otherwise computed under this part to allow for higher reimbursement
or inpatient charges per admission than would otherwise be permitted. Any
such request shall be filed, in such manner and form as the Secretary shall
prescribe, with the appropriate agency or organization with which the Secretary
has entered into an agreement under section 1816 of the Social Security Act.

(b) The Secretary shall establish, by regulation, guidelines for the grounds
for exceptions under subsection (a). Such grounds shall include the following
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changes and circumstances which, the hopsital can demonstrate, result in higher
reimbursement or inpatient charges per admission than would otherwise be
permitted

:

(1) A substantial change in the hospital's capacity because of the closing
of another health facility in the area of the hospital.

(2) A significant change in capacity or character of inpatient hospital
services available in the hospital.

(3) A major renovation or replacement of physical plant.

(4) A significant shift among cost payers and other classes of payers.
(5) A significant increase in the coverage of inpatient hospital services

by a cost payer.

(6) Higher expenses associated with the special needs and circumstances
(including greater intensity of care) of the hospital because it is a regional
tertiary care institution.

(7) The hospital is a sole community hospital which would otherwise be
insolvent and the State health planning and development agency for the
hospital has determined that the hospital should be maintained.

(8) Such other changes and circumstances as the Secretary finds warrant
special consideration.

A hospital may apply for an exception based upon a combination of these factors
(no single factor of which would have been sufficient for a separate exception),
if each of these factors can be demonstrated to have an appreciable and demon-
strable effect on excess hospital expenses.

(c) In applying exceptions described in subsection (b) to individual hospitals,
the Secretary shall take into account, as appropriate, (1) the financial solvency
of the hospital, and (2) the extent to which the hospital's actions conformed
with health plans for the area in which it is located. In determining the financial
solvency of a hospital under clause (1), the Secretary shall not take into account
amounts related to philanthropy (as defined in section 322(3) )

.

(d) If a hospital files a request for an exception under this section and the
Secretary has not acted on the request within sixty days of its filing, the request
for the exception shall be treated as granted.

Part B—^Approval of State Mandatory Programs and Exemptions From
Mandatory Limits

approval of state mandatory programs

Sec. 211. (a) The chief executive of any State may apply to the Secretary for
the approval for a year of a State mandatory hospital cost containmen,t program
(hereinafter in this section referred to as "the program") established in the
State. The Secretary shall approve the program for the year if

—

(1) the State mandatory hospital cost containment program was estab-

lished by statute before January 1, 1979 ; or

(2) (A) the Secretary determines that the program will be applicable to—
(i) all hospitals in the State and to all revenues or expenses for in-

patient hospital services (other than revenues under title XVIII of the
Social Security Act, unless approved by the Secretary), or

(ii) at least 75 percent of allj;^venues or expenses for inpatient hos-
pital services (including revenues under title XVIII of the Social Secu-
rity Act)

;

(B) the Secretary receives satisfactory assurances as to the equitable
treatment under the program of all entities (including Federal and State
programs) that pay hospitals for inpatient hospital services, of hospital
employees, and of hospital patients

;

(O) the program does not treat, directly or indirectly, as revenues of any
hospital any of the hospital's amounts related to philanthropy (as defined
in section 322(3) ) ; and

(D) the Secretary

—

(i) determines that for the previous year, if (for accounting periods
of hospitals in the State ending in such previous year) the individual

hospital voluntary percentage limits (computed under section 102) were
increased by 1 percentage point, the Secretary would determine that
the sum of the dollar amounts computed under section 113(a) (1) for

such previous year would be equal to or less than zero, or



13

(ii) receives satisfactory assurances that sucli sum of dollar amounts,
computed under section 113(a) (1) for the year, wiU be equal to or less

than zero.

(b) The Secretary, in establishing standards and reviewing applications for ap-
proval of State mandatory hospital cost containment programs under this sec-
tion, shall consult with the National Commission on Hospital Cost Containment
(established under section 301).

(c) (1) There shall be exempted from a mandatory limit under part A any ac-
counting period of a hospital in a State which ends in a year in which a State
mandatory hospital cost containment program for the State has been approved
under this section.

(2) The Secretary may waive requirements for reimbursement under titles V,
XVIII and XIX of the Social Security Act for hospitals located in a State with a
mandatory hospital cost containment program approved under this section. The
request of a State with such an approved program for such a waiver under such
titles shall be deemed approved unless the Secretary disapproves the request
within 90 days after the date the request is received by the Secretary. The Secre-
tary shall waive such requirements under title XVII of such Act for a year for
such a program

—

(A) if the program was granted, before the date of the enactment of this
Act, a waiver of such requirements with respect to such title under section
402 of the Social Security Amendments of 1967 or section 222 of the Social
Security Amendments of 1972, and

(B) if the percent increase in revenues per admissions under such title

for the previous year is no greater than the national voluntary iiercentage
limit for that year.

FUNDING OF STATE MANDATORY PROGRAMS

Sec. 212. (a) The Secretary may make grants to States to assist them in plan-
ning, establishing, or oi>erating State mandatory hospital cost containment
programs.

(b) An application by a State for assistance under this section shall be in

such form, submitted in such manner, and contain such information and assur-

ances, as the Secretary may require.

(c) The Secretary shall determine the amount of any assis-tance provided
under this section, and may make payment in advance or by way of reimburse-
ment, and at such intervals and on such conditions as he finds necessary. Sub-
ject to appropriations, the Secretary may provide assistance in amounts up to

50 percent of the necessary expenses involved with the planning, establishment,

or operation of such a program.
(d) There are authorized to be appropriated for assistance under this section

$10,000,000 for the fiscal year ending September 30, 1980, and such sums as may
be necessary for each of the three succeeding fiscal years.

EXEMPTION OF HOSPITALS ENGAGED IN CERTAIN EXPERIMENTS OR DEMONSTRATIONS

Sec. 213. The Secretary may exempt accounting periods of a hospital from the

application of a mandatory limit under part A if he determines that

—

(1) the exemption is necessary to facilitate an experiment or demonstra-

tion entered into under section 402 of the Social Security Amendments of

1967, section 222 of the Social Security Amendments of 1972, or section 1526

of the Public Health Service Act, and
(2) the experiment or demonstration is consistent with the purposes of

this Act.
Part C—Enforcement

CIVIL penalty

Sec 221. (a) (1) If the Secretary determines that the average reimbursement

payable to a hospital by a cost payer per admission for an accounting period

exceeds the mandatory limit (established under part A) for the hospital for the

accounting period, the hospital is subject to a civil penalty of 150 percent of the

amount by which the reimbursement payable to the hospital by the cost payer

for the accounting period would have to be reduced so that the average re-

imbursement payable to the hospital by the cost payer for that accounting

52-219 0-79-2
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period would not exceed the mandatory limit for that accounting period under
part A.

(2) If the Secretary determines that

—

(A) the average inpatient charges per admission of a hospital for an
accounting period exceed the mandatory limit (established under part A)
for the hospital for the accounting period, and

(B) subject to paragraph (3) (B), the hospital fails to deposit an amount
equal to the amount of such excess charges in an escrow account (estab-

lished and maintained pursuant to paragraph (4)),

the hospital is subject to a civil penalty of 150 percent of the difference between
(i) the amount of the excess described in subparagraph (A), and (ii) subject to

paragraph (3) (B), the amount deposited with respect to such excess in the es-

crow account, multiplied by the fraction (as determined by the Secretary) of the
impatient charges in the i)eriod not attributable to cost payens.

(3) A hospital wTiich has established an escrow account pursuant to paragraph
(4) and—

(A) withdraws an amount from such account in a manner not permitted
imder paragraph (4) (B). is subject to a civil penalty in an amount equal to

150 percent of the amount so withdrawn, and
(B) has a balance in such account after the end of its accounting period

beginning in 1984, is subject to a civil penalty in an amount equal to the
amount remaininig in such account.

(4) (A) In order to avoid liability for a civil penalty under paragraph (2), a

hospital which has average inpatient charges per admission for an accounting
period in excess of its mandatory limit (established under part A) may establish,

in a manner prescribed by the Secretary, an escrow account for the deposit of

amounts with respect to one or more of the hospital's accounting periods for

which the hospital has made excess inpatient charges per admission.
(B) If the Secretary certifies that the average inpatient charges i>er admission

of a hospital for an accounting period subject to a mandatory limit fall below the
mandatory limit established under part A for that accounting period, the hospi-

tal may withdraw from any escrow account (described in subparagraph (A))
previously establisTied an amount determined by the Secretary to be equal to the
product of (i) the amount by which the inpatient charges of the hospital for that
accounting period could be increased without causing the hospital's average in-

patient charges per admission for that accounting period to exceed the mandatory
limit established under part A for that accounting period, and Cii) the fraction
(as determined by the Secretary) of those c'harges not attributable to cost

payers.
(b) The civil penalties provided under subsection (a) shall be assessed by the

Secretary only after the hospital has been provided \sTitten notice and oppor-
tunity for a hearing on the record at which the hospital is entitled to be repre-
sented by counsel, to present witnesses, and to cross-examine witnesses against
the liospital,

(c) (1) A hospital adversely affected by an assessment by the Secretary under
this section may obtain a review of such assessment in the United States court of
appeals for the circuit in which the hospital is located by filing in such court
within sixty days following notification to the hosiptal of the Secretary's final

determination as to the assessment a writtenrpetition praying that the assessment
be modified or set aside. A copy of the petition shall be forthwith transmitted by
the clerk of the court to the Secretary, and thereupon the Secretary shall file

in the court the record in the proceeding as provided in section 2112 of title 28.

United States Code. Upon such filing, the court shall have jurisdiction of the
proceeding and of the question determined therein, and shall have the power to
make and enter upon the pleadings, testimony, and proceedings set forth in such
record a decree afl5rming. modifying, remanding for further consideration, or
setting aside, in whole or in part, the assessment of the Secretary and enforcing
the same to the extent that such order is aflSrmed or modified.

(2) No objection that has not been urged before the Secretary shall be con-
sidered by the court, unless the failure or neglect to urge such objection shall be
excused because of extraordinary circumstances.

(3) The findings of the Secretary with respect to questions of fact, if sui)ported
by substantial evidence on the record considered as a whole, vShall be conclusive.

(4) If any party shall apply to the court for leave to adduce additional evidence
and shall show to the satisfaction of the court that such additional evidence is

material and that there were reasonable grounds for the failure to adduce such
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evidence in the hearing before the Secretary, the court may order such addi-

tional evidence to be taken before the Secretary and to be made a part of the

rec-ord. The Secretary may modify his findings as to the facts, or make new
findings, by reason of additional evidence so taken and filed, and he shall file such
modified or new findings, which findings with respect to questions of fact,

if supported by substantial evidence on the record considered as a whole, shall

be conclusive, and his recommendations, if any, for the modification or setting

aside of his original order. Upon the filing of the rec-ord with it, the jurisdiction

of the court shall be exclusive and its judgment and decree shall be final, except
that the same shall be subject to review by the Supreme Court of the United
States, as provided in section 1254 of title 28, United States Code.

(d) il) Civil penalties and assessments imposed under this section may be com-
promised by the Secretary and may be recovered in a civil action in the name of

the United States brought in the United States district court for the district

where the hospital is located. Amounts recovered shall be deposited as miscel-

laneous receipts of the Treasury of the United States. The amount of such
penalty, when finally determined, or the amount agreed upon in compromise,
may be deducted from any sum then or later owing by the United States to the
hospital against which the penalty has been assessed.

(2) A determination by the Secretary to assess a penalty under this section

shall be final upon the expiration of the sixty-day period referred to in subsection
(c) (1) unless the hospital against which the penalty has been assessed files for a
review of such assessment as provided in that subsection. Matters that were raised
or that could have been raised in a hearing before the Secretary or in an appeal
pursuant to subsection ic i may not be raised as a defense to a civil action by the
United States to collect a penalty assessed under this section.

(e) (1) Each private cost payer shall

—

(A) rei>ort to the Secretary (or an agency or organization designated by
the Secretary ) data on charges, total reimbursement payable, and number
of admissions and related private reimbursement data for the base account-
ing i)eriod and each subsequent accounting period for each hospital for which
it makes payments based on costs of providing services and for which a
mandatory limit applies under part A. and

(B) permit the Secretary access to its books and records as necessary to
verify such reix>rts.

(2) If a private cost payer fails to make the reports or provide the access re-
quired under paragraph (1) or provides incorrect or false information in such
reports, the Secretary is authorized to apply to any United States district court
for the district in which the cost payer operates, or to any court of general juris-
diction in any State in which the cost payer operates, to enjoin such a violation

COXFOBMAXCE BY CERTATX FEDEEAL AXD STATE PEOGEAMS

Sec 222. (a) Notwithstanding any provision of title XYIII of the Social Se-
curity Act, reimbursement for inpatient hospital services under the program
established by such title shall not be payable, on an interim basis or in finaJ
settlement, to a hospital for an accounting period

—

(1) which is subject to a manadatory limit under part A, to the extent
that the reimbursement exceeds the mandatory limit prescribed under such
part, or

(2) which is exempted from stich a limit under section 211(c) (1) because
the hospital is located in a State with an approved mandatory hospital cost
containment program, to the extent that the reimbursement exceeds the
limit prescribed under such State mandatory hospital cost containment
program.

(b) Xowithstanding any provision of title V or XIX of the Social Security Act,
payment shall not be required to be made by any State under either such title,
nor shall payment be made to any State under either such title, with respect to
any amount paid for inpatient hospital services to a hospital for an accoimting
period

—

(1) which is subject to a mandatory limit under part A, to the extent
that the amount exceeds such limit prescribed under such part, or

(2; which is exempted from such a limit under section 211(c) (1) because
the hospital is located in a State with an approved mandatory hospital cost
containment program, to the extent that the amotmt exceeds' the limit pre-
scribed under such State mandatory hospital cost containment program.
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TITLE III—COMMISSION, ADMINISTRATIVE PROVISIONS, AND
DEFINITIONS

Part A

—

National Commission on Hospital Cost Containment

NATIONAL commission ON HOSPITAL COST CONTAINMENT

Sec. 301. (a) The Secretary shall establish a National Commission on Hospital
Cost Containment (hereinafter in this section referred to as the "Commission").

(b) The Commission shall consist of fifteen members appointed by the Secre-
tary. Of those members

—

(1) five shall be individuals representative of hospitals,

(2) five shall be individuals representative of entities that reimburse
hospitals, of whom one shall be the Administrator of the Health Care
Financing Administration, and

(3) five shall be individuals who are not representatives of either hospitals
or of entities that reimburse hospitals.

(c) (1) Except as provided in paragraphs (2) and (3), members shall be
appointed for three years.

(2) Of the members first appointed

—

(A) five shall be appointed for a term of two years, and
(B) five shall be appointed for a term of one year.

(3) Any member appointed to fill a vacancy occurring before the expiration
of the term for which the member's predecessor was appointed shall be appointed
only for the remainder of that term. A member may serve after the expiration
of the member's term until the member's successor has taken office.

(d) The Secretary shall appoint one of the members as Chairman, to serve
until the expiration of the member's term.

(e) Eight members of the Commission shall constitute a quorum to do busi-
ness. The Commission shall meet at the call of the Chairman or at the call of a
majority of its members.

(f ) The Commission shall advise, consult with, and make recommendations to,

the Secretary with respect to

—

(1) the implementation of this Act,

(2) proposed modifications to the provisions of this Act, and
(3) any other matters that may affect hospital expenses or revenues.

(g) (1) Except as provided in paragraph (2), members of the Commission shall
each be entitled to receive the daily equivalent of the annual rate of basic pay
in effect for grade GS-18 of the General Schedule for each day (including travel-

time) during which the member is engaged in the actual performance of Com-
mission duties.

(2) Members of the Commission who are full-time officers or employees of the
United States shall receive no additional pay on account of their service on the
Commission.

(3) While away from their homes or regular places of business in the perform-
ance of services for the Commission, members of the Commission, shall be al-

lowed travel expenses, including per diem in lieu of subsistence, in the same
manner as persons employed intermittently in the Government service are al-

lowed expenses under section 5703 of titled, United States Code.
(h) The Commission may, subject to the provisions of chapter 51 and sub-

chapter III of chapter 53 of title 5, United States Code, appoint, fix the pay of,

and prescribe the functions of such personnel as are necessary to carry out its

functions. In addition, the Commission may procure the services of exi)€rts and
consultants as authorized by section 3109 of such title.

(i) The provisions of section 14(a) of the Federal Advisory Committee Act
shall not apply with respect to the Commission.

Part B—Administrative Provisions

regulations and short accounting periods

Sec. 311. (a) The Secretary may prescribe regulations to implement the pro-
visions of this Act and shall determine or estimate any amounts or limits speci-

fied in this Act.
(b) The Secretary may make appropriate adjustments in the application of

the provisions of this Act with respect to short accounting periods ( described in

section 321(1) (B)).
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HEARINGS AND APPEALS

Sec. 312, (a) Any hospital or payer dissatisfied with a determination made on
behalf of the Secretary under part A of title II may obtain a hearing before the
Provider Reimbursement Ile\aew Board (established under section 1878(h)
of Social Security Act and hereinafter in this section referred to as the "Board")
if the amount in controversy is $10,000 or more and the request for such hearing
is filed within 180 days after notice of the determination.

(b) (1) The provisions of subsections (c), (d), (e), (f), and (i) of section
1878 of the Social Security Act shall apply to hearings provided under subsec-
tion (a). In addition, the Board shall have the power to aflfirm, modify, or reverse
any final determination (described in subsection (a.)) of a fiscal intermediary or
another entity acting on behalf of the Secretary.

(2) After completing a hearing provided under subsection (a) with respect to

a determination, the Board shall render its decision on the determination not
later than sixty days after the last day of the hearing.

(c) In addition to the members appointed under section 1878(h) of the Social
Security Act, the Secretary may appoint up to four additional members to the
Board. For every two additional members appointed under this subsection, one
shall be representative of providers of services. Those provisions of section
1878(h) of the Social Security Act which relate to compensation and terms of
office of members of the Board shall also apply to members appointed under this

subsection.

consolidated treatment of certain hospitals with common ownership

Sec. 313. (a) Subject to subsection (b) and (c), an organization that totally

owns or controls in a State two or more hospitals the accounting periods of which
are subject to mandatory limits established under part A of title II, which
have the same accounting period, and which were totally owned or controlled
by the organization as of the date of the enactment of this Act shall have the
limits under such part on average reimbursement per admission and on the
average inpatient charges per admission (and any civil penalty thereon under
section 221) computed and applied in the aggregate for all such hospitals with
the same accounting period in the State, rather than on each such hospital,

if—
(1) the organization requests the Secretary, in a timely manner, to have

such treatment made, and
(2) the Secretary determines that the organization has provided adequate

assurances that the organization will provide, on a timely basis, the data
necessary to determine these limits on the hospitals.

(b) A hospital treated on a consolidated basis with another hospital or

hospitals under subsection (a) shall have such consolidated treatment dis-

continued if

—

(1) the hospital is no longer totally owned or controlled by an organization
which owns or controls the other hospital or hospitals, is no longer subject to a
mandatory limit under part A of title II, or no longer has the same account-

ing period as the other hospital or hospitals ; or

(2) the organization requests such discontinuance and the Secretary ap-

proves of such dlsconstinuance.
(c) The Secretary may not grant any exception under section 207 with

respect to any hospital that is treated on a consolidated basis with another

hospital or hospitals under subsection (a)

.

improper changes in admission practices

Sec. 314. (a) No hospital may change its admission practices in a manner which
results in

—

(1) a significant reduction in the proportion of its patients who have no
third-party coverage and who are unable to pay for inpatient hospital serv-

ices provided by the hospital,

(2) a significant reduction in the proportion of persons admitted to the

hospital for inpatient hospital services for which payment is (or is likely

to be) less than the anticipated charges for or costs of such services,

(3) the refusal to admit patients who would be expected to require un-

usually costly or prolonged treatment for reasons other than those related

to the appropriateness of the care available at the hospital, or
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(4) the refusal to provide emergency services to any person who is in
need of emergency services if the hospital provides such services.

(b) The Secretary shall monitor, on a periodic basis, the extent of each
hospital's compliance with subsection (a).

(c) (1) Upon written complaint by any institution that satisfies paragraphs
(1) and (7) of section 1861(e) of the Social Security Act or upon receiving such
volume of written complaints or such reasonable documentation from any per-
sons (as ithe Secretary finds suflacient) that a hospital has changed its admis-
sion practices in a manner in violation of subsection (a), the Secretary shall
investigate the complaint and, upon a finding by him that the complaint is

justified, he may

—

(A) exclude the hospital from participation in any or all of the programs
established by title V, XVIII, or XIX of the Social Security Act, or

( B ) reduce the total amounts otherwise reimbursable to the hospital under
title XVIII of the Social Security Act in an amount equal to $2,000 for
each of the number of persons who were not admitted as patients because
of the change,

or both.

(2) In addition the Secretary may take any other action authorized by law
(including an action to enjoin such a violation brought by the Attorney General
upon request of the Secretary) which will restrain or compensate for a violation
of subsection (a).

(d) (1) An appropriate civil action to restrain an alleged violation of subsec-
tion (a) may be brought by a person other than the Secretary, but only if

—

(A) 180 days have passed from the date a complaint with respect to that
alleged violation has been filed by the person with the Secretary, and

(B) neither the Secretary nor the Attorney General has commenced and*

is diligently pursuing judicial proceedings or administrative action with
respect to the alleged violation.

(2) Any civil action under this subsection shall be brought in the United
States district court for the judicial district in which the hospital in question
is located, and the district courts of the United States shall have jurisdiction over
actions brought under this subsection without regard to the amount in contro-
versy or the citizenship of the parties.

(3) In any action brought under this subsection, the Secretary or the Attorney
General, if not a party, may intervene as a matter of right.

(4) The court, in issuing any final order in any action brought under this

subsection, may award costs of suit and reasonable fees for attorneys and expert
witnesses if the court determines that such an award is appropriate. Any court,

in issuing its decision in an action brought to review such an order, may award
costs of suit and reasonable fees for attorneys if the court determines that
such an award is appropriate.

(e) Nothing in this section shall restrict any right which any person (or class

of persons) may have under any other statute or at common law to seek enforce-
ment of this Act or to seek any other relief.

DETERMINATION OF RELATIVE EFFICIENCY^OF HOSPITALS AND MEDICARE AND
MEDICAID BONUSES FOR EFFICIENCY

Sec. 315. (a) The Secretary shall develop (and may from time to time revise),

by regulation, a system of grouping hospitals by appropriate characteristics,
such as patient case mix and metropolitan or nonmetropolitan setting. He shall

establish (and may from time to time revise), by regulation, a method of meas-
uring eflSciency within each group that provides for setting a group norm, defined
in terms of all or certain hospital expenses (adjusted for area wage differentials)

.

In determining individual hospital efficiency under the method, the Secretary
may take into account sysitemwide savings attributable to lower hospitl inpa-
tient utilization per capita in the area in which the hospital is located. If the
hospital provides care to a greater percentage of patients sixty-five years of age or

older than the average percentage for its group, the Secretary shall adjust (to

the extent the method for determining the relative efficiency of the hospital does
not otherwise take this into consideration ) the amount of the hospital's expenses
to take into consideration the higher average costs assocaited with care for pa-
ients sixty-five or older to the extent of such excess percentage.



19

(b) (1) The Secretary may, in his discretion, provide for a bonus in the amount
otherwise reimbursable to a liospital under title XVIII or under a State plan
approved under title XIX of the Social Security Act to reflect that the hospital,
as determined under subsection (a), is more efl3cient for an accounting x>eriod
than the group norm for hospitals in its group. Such a bonus may not exceed the
lesser of

—

(A) one-quarter of the total amount of the savings under such title or
plan of the hospital below the norm, or

(B) the product of (i) 5 percent of the amount of the expenses for the
group norm per unit of measurement, and (ii) the number of units of meas-
urement associated with the hospital's performance.

(2) In addition, the amount of a bonus under this subsection may not exceed
such amount as the hospital can demonstrate to the satisfaction of the Secretary
will be used

—

(A) to finance the hospital's outpatient deficit for the accounting period
with respect to which the bonus is made

;

(B) to reduce the long-term debt of the hospital ; or
(C) to fund other uses meeting such guidelines as the Secretary deter-

mines will not increase the operating costs of the hospital and are in the
public interest,

and a bonus shall not be available for the purpose described in subparagraph
(A) unless the hospital establishes to the satisfaction of the Secretary that it

has made reasonable efforts to collect all revenues due for its provision of out-
patient services, that any uncollected amounts are in fact uncoUec-table, and
that there is no substantial likelihood of future collection. For purposes of sub-
paragraph (C). a hospital's outpatient deficit for an accounting period is the
amount by which its allowable costs attributable to the provision of outpatient
hospital services (not including emergency room services) in the accounting pe-

riod exceed its revenue attributable to such services, as determined in accord-
ance with standards and procedures prescribed by the Secretary.

(3) Any bonus provided under this subsection sliall be additional to any
other reimbursement provided under such titles and shall not be included as
reimbursement for purposes of computing the mandatory Umit on the hospital

under part A of title II.

(4) Bonuses payable pursuant to this section shall be paid, in appropriate pro-

portions, from the Federal Hospital Insurance Trust Fund (established under
section 1817 of the Social Security Act) and under a State plan approved under
title XIX of such Act.

(5) In exercising his discretion under this section, the Secretary shall take
into account (A) the degree to which a hospital has been more eflficeint than
other hospitals in its group, and ( B ) the existence of a similar bonus imder any
State mandatory hospital cost containment program to which the hospital is

subject.

(6) The Secretary may not provide, in any fiscal year, for more than $50,000,000

in bonuses to hospitals under this section.

SUNSET PE0^^:sI0x

Sec. 316. (a) Except as otherwise provided in this Act, the provisions of this

Act relating to

—

(1) The national voluntary percentage limit shall not apply to years after

1983;
(2) individual hospital voluntary percentage limits shall not apply to

accounting periods of hospitals beginning in any year after 1984;

(3) Federal mandatory limits on individual hospitals shall not apply

to accounting periods of hospitals beginning in any year after 1984 ; and

(4) medicare and medicaid bonuses under section 315(b), shall apply

only with respect to accounting i)eriods of hospitals ending after Decem-

ber 31, 1979. and before January 1, 1985.

(b) (1) Section 314 shall not apply to changes in admissions practices occur-

ring after December 31, 1984.

(2) Paragraph (1) does not preclude the exclusion or reduction provided m
section 314(c) (1) with respect to improper changes in admission practices occur-

ring before January 1, 1985.
. , „ ,

(c) The National Commission on Hospital Cost Containment shall be estab-

lished under section 301 not earlier than October^l of the year in which this Act

is enacted and shall be terminated on March 1, 1985.
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Pabt C—Definitions

general definitions

Sec. 321. For purposes of this Act : •

(1) The term "accounting period" means

—

(A) except as provided in subparagraph (B)—
(i) in the case of a hospital participating in the program estab-

lished by title XVIII of the Social Security Act, the period of twelve
consecutive calendar months utilized as the reporting period for
reimbursement purposes under that program,

(ii) in the case of a hospital not participating in the program es-

tablished by title XVIII of the Social Security Act, a calendar year,

or, if requested by the hospital, such other period of twelve consecu-
tive calendar months as the Secretary may approve, and

(B) in the case of a hospital whose period under subparagraph (A) is

changed from one twelve-month period to another, such shorter period as
the Secretary may establish.

(2) (A) The term "admission" means the formal acceptance by a hospital
of an inpatient, excluding newborn children (unless retained after discharge
of the mother) or a transfer within or among inpatient units of the hospital.

(B) In the case of the admission of an individual whose inpatient hospital
services are to be reimbursed in part by more than one cost payer, the admis-
sion shall be attributed to the cost payer which is to reimburse for such serv-

ices furnished before any such services are furnished for which other cost
payers are to reimburse.

(3 The term "base accounting period" means a hospital's last accounting
period not subject to a mandatory limit under part A of title II.

(4) The term "cost payer" means

—

(A) a Federal or State program, or
(B) a carrier (as defined by section 1842(f) (1) of the Social Security

Act),
that reimburses a hospital for inpatient hospital services on a basis related
to the hospital's costs in furnishing those services or on any other basis other
than inpatient charges, and the term "private cost payer" means a cost payer
described in subparagraph (B).

(5) The terms "health systems agency" and "State health planning and
development agency" mean, for a hospital, such agencies as designated under
sections 1515 and 1521, respectively, of the Public Health Service Act for the
area or State, respectively, in which the hospital is located.

(6) The term "hospital", with respect to any period, means an institution
(or distinct part of an institution if the distinct part participates in the
program established by title XVIII of the Social Security Act) that satisfies

paragraphs (1) and (7) of section 1861(e) of the Social Security Act during
all of the period and has satisfied those conditions during the preceding
thirty-six months, but does not include, except for purposes of section 315(a),
any such institution if it

—

(A) had an average duration of stay of thirty days or more during the
preceding thirty-six months,

(B) derived 75 percent or more of its inpatient care revenues from
one or more

—

(i) health maintenance organizations (as defined in section 1301
(a) of the Public Health Service Act) or

(ii) other providers of health care which provide ambulatory and
inpatient health services on a prepaid basis to individuals enrolled

with such providers to receive such services on such basis,

during the preceding twelve months.
(C) (i) is located in a rural area and (ii) had average annual admis-

sions of four thousand or less during the preceding thirty-six months.
(D) does not impose charges or accept payments for services provided

to patients.

(E) is a psychiatric hospital (as described in section 1861(f)(1) of

the Social Security Act) . or
(F) is a Federal institution during any part of the period.

For purposes of subparagraph (C). the term "rural area" includes an area

which is either outside an urban area (as defined by the Bureau of the
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Census) or outside a Standard Metropolitan Statistical Area (as determined
by the Oflace of Management and Budget)

.

(7) The term "inpatient hospital services" has the meaning assigned by
section 1861(b) of the Social Security Act, but includes in addition the
services specified in section 1861 (b) (5) of that Act.

(8) The term "Secretary" means the Secretary of Health, Education, and
Welfare.

(9) the term "State" means each of the fifty States, the District of
Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam,
American Samoa, and the Northern Mariana Islands.

(10) The term "supervisor" has the meaning assigned by section 2(12)
of the National Labor Relations Act.

(11) The term "United States" means the geographic area consisting of
all the States.

DEFINITIONS KELATING TO CHARGES, EXPENSES, AND REIMBURSEMENT

Sec. 322. For purposes of this Act

:

(1) The term "inpatient charges" means charges (as defined by section
405.452(d) (4) of title 42, Code of Federal Regulations, as in effect on the
date of the enactment of this Act) for inpatient hospital services,

(2) The term "reimbursement payable to a hospital by a cost payer" means
the sum of

—

(A) the amounts (other than the coinsurance or deductible amounts
of another entity ) payable by the cost payer to the hospital for inpatient
hospital services, and

(B) the amounts payable by an individual or other entity to the hos-
pital for inpatient hospital services if the individual's expenses for those
services are payable in part by the cost payer, to the extent that those
amounts are calculated as a iX)rtion of the costs or other basis on which
the amounts payable by the cost payer are determined, except that
amounts payable by a program established under title V, XVIII, or XIX
of the Social Security Act shall be determined without regard to adjust-
ments resulting from the application of sections 405.415(d) (3), 405.415
(f ). 405.4.55(d), and 405.460(g) of title 42, Code of Federal Regulations.

(3) The term "amounts related to philanthropy" means, with respect to

a hospital, any amounts which are attributable to

—

(A) a door designed or restricted grant, gift, or income from an en-
dowment, as defined in section 405.423(b) (2) of title 42 of the Code of
Federal Regulations

;

(B) a grant or gift, or income from such a grant or gift, which is not
available for use as operating funds because of its designation by the
hospital's governing board

;

(C) a grant or similar payment which is made by a governmental en-
tity and which is not available, under the terms of the grant or payment,
for use as operating funds

;

(D) the sale or mortgage of any real estate or other capital asset of
the hospital which the hospital acquired through a gift or grant and
which is not available for use as operating funds under the term of the
gift or grant or because of its permanent designation by the hospital's
governing board ; and

(E) a depreciation fund which is (i) created by the hospital in order
to meet a condition imposed by a third party for the third party's financ-
ing of a capital improvement of the hospital, and (ii) is used exclusively
to make payments to such third party for the financing of the capital im-
provement.

(4) The term "wages" has the same meaning as under the Fair Labor
Standard Act of 1938.

DEFINITIONS RELATING TO MARKETBASKET INCREASES

Sec. 323. For purposes of this Act

:

(1) The term "percent increase in the national hospital nonwage mar-
ketbasket" means, for a twelve-month period, the sum of the products of

—

(A) the average percentage increase in the United States in the
price of each appropriate class (as determined by the Secretary) of
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goods and services (other than wages described in paragraph (2) (A)

)

in the period over the price of the class in the preceding twelve-month
period, and

(B) the average fraction (as computed by the Secretary from time
to time) of the expenses of hospitals in the United States attributable
to that class.

(2) The term "percent increase in the national hospital wage market-
basket" means, for a year, the product of

—

(A) the average percenetage increase in the wages paid in the year
over the wages paid in the preceding year per employee per hour to
employees (other than to doctors of medicine or osteopathy and to
supervisors) of hospitals in the United States, and

(B) the average fraction (as computed by the Secretary from time
to time) of the expenses of hospitals in the United States attributable to
such wages.

(3) The term "percent increase in the nonwage marketbasket" means, for
an accounting period of a hospital, the sum of the products of

—

(A) the average percentage increase in the United States (or in the
area or State in which the hospital is located, if data for the hospital's
area or State are available) in the price of each appropriate class (as
determined by the Secretary) of goods and services (other than wages
described in paragraph (4) (A) ) in the period over the price of the class
in the preceding accounting period, and

(B) the fraction (as computed by the Secretary from time to time)
of the hospital's expense attributable to the class.

(4) The term "percent increase in the wage marketbasket" means, for a
hospital for an accounting pereiod, the product of

—

(A) the average percentage increase in the wages paid in the period
over the wages paid in the preceding period per employee per hour to

employees (other than to doctors of medicine or osteopathy and to su-

pervisors) of the hospital (or zero, if there are not suflBcient data to

make a reasonable estimate ) , and
(B) the average fraction (as computed by the Secretary from time

to time) of the hospital's expenses attributable to such wages.
(5) The term "adjustment factor" means, for a hospital for an accounting

period, a fraction with

—

(A) the numerator equal to the sum of the fractions of the hospital's

expenses (described in paragraph (3)(B)) attributable to classes of

goods and services described in such paragraph, and
(B) the denominator equal to the sum of the average fractions of

expenses of hospitals in the United States, as estimated and announced
under section 101(b) (2) before the calendar quarter in which the ac-

counting period begins.

DEFINITIONS RELATING TO POPULATION CHANGES

Sec. 324. For purposes of this Act

:

(1) The term "percent change in area population" means, for an account-

in period of a hospital, if the hospital is4ocated

—

(A) in a Standard Metropolitan Statistical Area (as determined by
the Office of Management and Budget), the greater of (i) zero, or (ii)

the percentage change in the size of the population of the Area in the

year preceding the year in which the accounting period ends over the

size of the population of such Area in the second preceding year, or

(B) outside such an Area, the greater of (i) zero, or (ii) the per-

centage change in the size of the population of the county or county
equivalent area (as recognized by the Bureau of the Census) in which
the hospital is located in the year preceding the year in which the

accounting period ends over the size of the population of such county
or area in the second preceding year,

(2) The term "percent increase in the hational population" means, for

a year, the percentage by which the size of the population in the United
States in the year exceeds the size of the population of the United States

in the preceding year.
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I. Legislative Background

Legislation to control hospital costs, H.R. 2626, was introduced on
March 6, 1979, by Mr. Rangel, Chairman of the Subcommittee on
Health of the Committee on Ways and Means, and Mr. Waxman,
Chairman of the Subcommittee on Health and the Environment of the

Committee on Interstate and Foreign Commerce. A joint hearing was
conducted by the two subcommittees on March 12, 1979. The Subcom-
mittee on Health and the Environment held further hearings on hos-

pital cost containment on April 2, 9, and 30, and May 21 and 23, 1979.

The bill was reported with amendments by the Committee on Ways and
Means on August 1, 1979. The bill was considered in open session by
the Subcommittee on Health and the Environment on September 6,

and was tabled b}^ the Subcommittee. H.R. 2626 was brought before the

Committee on Interstate and Foreign Commerce on September 19 and
ordered reported by a vote of 23 to 19 on September 26, 1979.

II. Summary of the Bill
OVERVIEW

The bill provides for a voluntary cost containment program under
which provision is made for establishing national, state and individual
hospital voluntary limits on the annual rate of increase in hospital ex-

penses. The voluntary limits would be calculated so as to reflect in-

creases in the actual rate of inflation. However, hospitals would be
guaranteed for 1979 a national voluntary limit no lower than 11.6 per-

cent (the same as the goal of the hospital industry's own "Voluntary
Effort.")

If hospital expenses nationally increase more than the national vol-

untary percentage limit, the Secretary would determine whether hos-

pitals collectively within a State met their State voluntary percentage
limit and, if not, whether individual hospitals met their own individual
voluntary limits. If the National, State and individual limits are not
met, a hospital would become subject to mandatory limits on annual
increases in its inpatient revenues.

Any mandatory limits imposed under this bill would expire on De-
cember 31, 1984.

VOLUNTARY HOSPITAL COST CONTAINMENT PROGRAM

Before April of each year (beginning with 1980) the Secretary of

HEW would be required to promulgate a national voluntary limit for

the percentage increase in total hospital expenses incurred during the

previous calendar year. (For 1979, the limit could not be lower than
11.6 percent). The bill provides that the voluntary limit will be com-
posed of the following four components

:

(1) The actual percentage increase in the average hourly wage
rate and wage-related expenses for non-supervisory employees

;

(2) The average percentage increase nationally in the price of

a marketbasket of other goods and services hospitals purchase

;

(3) An allowance for population growth ; and
(4) A 1-percent allowance for "net intensity."
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Before July 1 of each year beginning in 1980, the Secretary would

determine whether the increase in total hospital expenses has exceeded

the national voluntary percentage limit for the previous year. Once

announced the mandatory program would go into effect unless disap-

proved by both Houses of Congress within 45 days of the Secretary's

determination or unless disapproved by one House of Congress and the

other House does not act to approve the program. If the Secretary de-

termines that hospitals failed to meet the national limit, the Secretary

would then apply a State and individual percentage limit, calculated

for each hospital. Hospitals in a State which, collectively, meet their

State voluntary percentage limits would not be subject to mandatory
controls. Even if the hospitals in a State collectively exceed the state

limit, those individual hospitals which do not exceed their own indi-

vidual voluntary percentage limits would be exempt from manda-
tory controls.

In calculating the voluntary limits for each hospital, the Secretary

would use the same components which are part of the national limit

except that adjustments would be made to more nearly reflect the in-

dividual circumstances of the hospital by taking into account: (1) a

hospital's own wage-related expenses; (2) a hospital's own proportion
of total expenses spent on non-wage marketbasket items; (3) the area

of State increase, if available, in the price of items in a hospital's non-
wage marketbasket ; and (4) the area's population increase.

For the purpose of calculating voluntary and mandatory hospital

limits, the Secretary would announce quarterly his projection of the

component of the limit that reflects the national price increase in the
marketbasket of goods and services (other than nonsupervisory labor)

.

A hospital would be guaranteed a limit based on the estimate made
immediately before the calendar quarter during which the hospital's

accounting period began, even though actual inflation in these goods
and services turned out to be lower than estimated.

]N"ational, State and individual voluntary limits would reflect a
carry-forward of one-half of the amount by which hospital expenses
were lower than the applicable voluntary limits in previous years.

MANDATORY HOSPITAL COST CONTAIXMENT PROGRAM

Once a hospital becomes subject to the mandatory provisions of the
bill, mandatory limits would be applied to the percentage increase in
the hospital's inpatient revenues per admission (ratlier than the hos-
pital's total expenses as under the voluntarv program) over its inpa-
tient revenues per admission in its base accounting period (the last
period under the voluntary program). Appropriate reductions would
be made in the revenues and cost for the base accounting period to ad-
just for hospital inpatient services that were discontinued. This reduc-
tion would be waived if the appropriate state health planning and de-
velopment agency (SHPDA) determined that the services should be
discontinued.
The mandatory limit would be composed of the following

:

(1) The percentage increase in the actual average hourly wage
rate and wage-related expenses for non-supervisory employees

;
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(2) The average national percentage increase in the price of
other goods and services purchased by hospitals (if available, area
or State price data would be used)

;

(3) A graduated efficiency adjustment which could result in a
"bonus" or "penalty"

;

(4) An adjustment to reflect the increase in expenses that oc-

curred in the year prior to the year the hospital becomes subject to

the mandatory program ; and
(5) For the first and last years under the mandatory program,

an adjustment to reflect the extent to which a hospital's account-
ing period differed from the calendar year.

Hospitals would be notified of their mandatory limit within 6
months of the end of their accounting period.

An adjustment would be made (under a method established by
regulation) to the calculation of a hospital's mandatory limit to take
into account changes in admissions. In promulgating the admissions
adjustment regulation, the Secretary would be required to consider
the marginal costs of changes in admissions in 1 year compared to

a previous year, shifts in admissions due to contracts with health
maintenance organizations, and the impact of appropriate reductions
in hospital utilization. A hospital dissatisfied with an admissions ad-

justment could apply to the Secretary for an exception if higher margi-
nal costs could be demonstrated.
The bill would require the Secretary to establish, by regulation,

guidelines for the grounds for exceptions to the mandatory limit cal-

culated for the hospital. These grounds for exceptions would include

the fallowing: (1) substantial change in the hospital's capacity be-

cause of the closing of another health facility in the area; (2) signif-

icant changes in hospital capacity or in the character of inpatient

services; (3) major renovation or replacement of physical plant; (4)

significant shifts among cost payers and other classes of payers; (5)

significant increases in the coverage of inpatient hospital services

by a cost payer
; (6) higher expenses associated with special needs and

circumstances of regional tertiary care institutions; (7) the hospital

is a sole community hospital that would otherwise be insolvent but

which has been found by the appropriate health planning agency to

be needed; and (8) other factors that the Secretary finds warrant
special consideration.

If revenues exceeded the mandatory limit, the hospital would be

required to place the excess revenues in an escrow account. The hospi-

tal could draw on the escrow account in future years if its revenues

were below the mandatory limit. A hospital's refusal to comply with

the escrow requirement would result in a civil penalty on the hospital

of 150 percent of the excess revenues.

Exempted from the provisions of the bill are (a) new hospitals;

•(b) hospitals with an average length of stay of 30 days or more; (c)

hospitals in non-metropolitan areas and in rural parts of metro-

politan areas with 4,000 or less admissions annually: (d) hospitals

of health maintenance organizations or of other prepaid providers of

health care; (e) hospitals that do not impose charges or accept pay-

ments for services provided to patients; (f) psychiatric hospitals;

and (g) Federal hospitals.
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The Secretary would be authorized to exempt from the mandatory
program hospitals engaged in certain Federal demonstrations or ex-
periments. In addition, all hospitals in States with effective mandatory
cost containment programs would be exempted from the Federal
mandatory program if the State program met certain specified cri-
teria. State mandatory programs established by statute by January 1,

1979, would be deemed to meet all criteria for exemption. The Secre-
tary would be authorized to waive Medicare reimbursement require-
ments in States with approved mandatory cost containment programs.
The bill would authorize the Secretary to make grants to States to

assist them in planning, establishing or operating State mandatory
cost containment programs; and would authorize the appropriation
for this purpose for $10 million for fiscal year 1980 and such sums as
may be necessary for the 3 succeeding fiscal years. Such grants could
provide up to 50 percent of the necessary expenses of the State
program.
A hospital would be prohibited from adopting changes in admission

practices detrimental to consumers. Wherever the Secretary finds
that such prohibited practices have occurred, he would be authorized
to exclude the hospital from Medicare and Medicaid or reduce pay-
ments made by Medicare (but only after the hospital has had the
opportunity to exhaust available administrative and judicial reme-
dies). Any person could commence a civil action asfainst a hospital
alleged to be in violation of this prohibition if the Secretary and the
Attorney General fail to take appropriate action.

Where a hospital increases its volume of charity care and care for
patients from whom inpatient charges are uncollectible, provision
is made in the bill for an adjustment in the computation of its manda-
tory limits to assure that such hospital would not be penalized be-

cause of the change in volume of its charity care or bad debts.

Hospitals would have the opportunity for a hearing before the Pro-
vider Reimbursement Eeview Board (established by section 1878 of the

Social Security Act) on determinations made on behalf of the Secre-

tary under the mandatory program if the amount in controversy is

$10,000 or more. The Secretary would be authorized to appoint up to

four additional members to the board for this purpose.

OTHER PROVISIONS

The bill would authorize the Secretary to provide a reimbursement
bonus under Medicare and Medicaid to hospitals, subject to the volun-

tary or mandatory cost containment programs, that have kept their

expenses below the average expenses of a group of similar hospitals.

This bonus could be as large as one-quarter of the difference between
the hospitals' expenses and the group averkge, but in no case could it

exceed 5 percent of the group average or the amount which could be

used for certain approved uses. The total amount of bonuses provided-
in any one fiscal year could not exceed $50 million.

The bill would establish a National Commission on Hospital Cost
Containment composed of fifteen members appointed by the Secre-

tary. The Commission would advise, consult with, and make recom-
mendations to the Secretary, with respect to implementation of the

Act, proposed modifications to it, and any other matters affecting hos-

pital expenses or revenues.
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III. Cost of Legislation

As reported by the committee. H.E. 2626 provides autliorizations of

appropriations for fiscal year 1980 of $10 million to support the plan-

ninof. establishment and operation of State mandatory hospital cost

containment programs, and of such sums as may be necessary in each

of the three succeeding fiscal yeai^s. Additionally, the bill authorizes

payinents of bonuses under Medicare and Medicaid to efficient hospi-

tals whose costs are lower than those of similar institutions. Total

bonus payments in any year are limited to a maximum of B50 million.

H.R. 2626 results in a net savings, however, considerably in excess of

the amounts authorized by the legislation. Those savings are indicated

in detail in the cost estimate provided by the Congressional Budget
Office (included in a later section of this report)

.

IT. Backgrotxd axd Xeed for Legislatiox

Inflation is one of tlie most serious problems facing our nation today.

Of the major sectors fueling inflation, rising hospital costs have been,

and continue to be. one of tlie most serious inflation problems in the

economy. Between 1975 and 1977. hospital costs increased between 14
and 20 percent annually—more than two times the increase in the
Consumer Price Index. If health care ]3rices had simply held even with
the inflation rate of other items in the Consumer Price Index, the
aimual CPI inflation rate would have been 5.8 percent in that 3-year
period—not 6.1 percent. Action must be taken to moderate the rapid
increase in hospital expenditures if we are to restrain inflation.

Xot only is hospital cost containment necessary to restrain inflation

but it is now generally regarded to be a j^t^iniary objective of health
care policy. That is essential if we are to expand access to medical care

and to assure a more equitable distribution of health care resources.

As hospital costs have risen, and particularly as these costs have
been translated into a public burden through significantly expanded
government budgets, widespread concern has been expressed about the
need to restrain these costs. This concern about steadily rising hospital
costs is warranted in view of the data on health expenditures.

National health expenditures have increased for nearly 50 years in

aggregate tenns. on a per capita basis, and as a percent of the Gross
National Product (GXP). Estimates for fiscal year 1977 indicate that
total expenditures amounted to B162.6 billion, or S737 per capita. Tliis

ainoimt represents 8.8 percent of the GXP. Expenditures for hospital
care are the largest component of national health expenditures, reach-
ing an estimated $65. 6 billion in fiscal year 1977 (or about 40 percent
of total expenditures)

.

Expenditures for hospital care have risen annually at double-digit
rates for a decade. During fiscal year 1965. the year prior to enactment
of Medicare and Medicaid, expenditures for hospital care amounted
to nearly $13.2 billion. "Within 5 years, the annual outlay had almost
doubled to S25.9 billion and by fiscal year 1977. expenditures had risen
almost five times to S65.6 billion.

Hospital expenditures have accounted for a consistently increasing
proportion of national health expenditures rising from 30.7 percent
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of the total expenditures in fiscal year 1950 to 33.8 percent in fiscal year

1965 and 40.4 percent in fiscal year 1977.

The growth in hospital care expenditures has been financed largely

through increases in health insurance benefits and increases in public

programs paying for hospital care, most notably Medicare and Medi-
caid. By fiscal year 1977, these sources paid 94.1 percent of the Nation's

hospital bill, Avith private health insurance paying an estimated 36.6

percent, public programs paying 55.2 percent, and philanthropy and
industrial programs paying 2.3 percent. Direct payments by patients

accounted for 5.9 percent.

These rising hospital costs exact a heavy toll on all segments of the
population but none more so than the elderly and the poor whose lim-

ited resources, greater need for medical care, and dependency on public
programs makes them particularly vulnerable to the effects of health
care inflation. However, the impact on other population groups is

also significant since the average individual pays heavily for rising

hospital costs through increased out-of-pocket expenditures during
hospitalization, increased private health insurance premiums and
higher Federal, State and local government taxes.

The impact of rising hospital costs on State and local government
budgets resulting from increased Medicaid costs, higher insurance
premiums for government employees and higher operating costs for

State, county and municipal hospitals has also been severe. Direct
State and local government spending for hospital care has increased
from $4.2 billion in 1969, to an estimated $10 billion in 1979 (an in-

crease of 240 percent)
; and it is expected to reach $15.8 billion in 1984

if present rates of increase continue.

The impact on the Federal budget has been equally substantial. Fed-
eral hospital expenditures for Medicare and Medicaid in 1969, for
example, were $5.2 billion. By 1979, Medicare and Medicaid hos-

pital expenditures had increased by 380 percent to $24.9 billion. By
1984, these expenditures are expected to reach $47.6 billion. In the
aggregate, all Federal expenditures for hospital care have increased
from $7.7 billion in 1969 to $33.1 billion in 1979, and are likely to reach

$60.6 billion in 1984 at current rates of increase. Immediate action is

needed to moderate these increases.

The legislation responds to this need by providing incentives to the

hospital industry to intensify its vt)Iuntary efforts to contain the rate

of increase in total hospital expenses and to States to undertake the

kind of state cost containment programs that have been successful. If

those efforts fail it would put in place a mandatory cost containment
program to assure that the cost containment limits are met.

V. Committee Proposal

Title I. Voluntary Hospital Cost Containment Program

PART xV establishment OF VOLUNARY PERCENTAGE LIMITS

National ^voluntary percentage limit.—The Committee's proposal
would require the Secreary of Health, Education and Welfare, to

promulgate, before April of each year (beginning with 1980), a na-

tional voluntary percentage limit for the percentage increase in total
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hospital expenses incurred during the previous calendar year. The
national voluntary percentage limit would have four basic com-
ponents: (1) mi allowance for the actual percentage increase in wages
of all non-supervisory hospital workers; (2) the average percentage
increase nationally in the price of goods and services purchased by
hospitals; (3) a population allowance and (4) an allowance for the

net increase in intensity.

Prior to the begininng of each year, the Secretary would estimate
and announce for that year the rate of increase in the price of goods
and services purchased by hospitals (excluding non-supervisory
w^ages) . The actual rate of increase in these goods and services, which
would be determined after the end of the year, would be used in cal-

culating the limit to the extent it is higher than the earlier estimate.

The reported bill would further provide that, regardless of the per-

centage limit resulting from the calculation, for calendar year 1979
hospitals would be guaranteed a national voluntary limit of at least

11.6 percent.

The national voluntary limit is designed to reflect those factors

and variables Avhioh should be taken into account in order to establish

an equitable limit on increases in hospital expenditures.
The actual increase nationally in non-supervisory wages would be

used in the calculation of the national voluntary limit. The Committee
believes that it is necessary to "pass-through" the actual rate of increase

to avoid forcing low paid hospital workers to bear the brunt of cost

containment efforts. Wage-related expenses (including expenses relat-

ing to social security taxes, unemployment compensation, worlmien's
compensation, and fringe benefits) are not included in the pass-through
because they are reflected in the hospital market basket.

The Committee recognizes that labor costs represent a major portion
of hospital costs. However, non-supervisory wages have not been
increasing as rapidly as the costs of other goods and services that
hospitals purchase. The Committee does not expect a wage pass-

through to result in a more rapid increase in w^ages or in a change in

the collective bargaining position of a hospital relative to its

employees.
The Congressional Budget Office in a recent report came to a similar

conclusion

:

With respect to the question of whether wages might in-

crease more rapidly undei* a pass-through than they would in

the absence of a cost containment program, it seems probable
that they would not. The wage pass-through would do
nothing to stimulate w^age increases. For the most part, hos-

pitals would be left with the same incentive as before in set-

ing wages.

The calculation of the limit on expenses also recognizes that certain

costs are not directly within the control of the hospital. Consequently,
the national limit includes a national marketbasket component to allow
for cost increases resulting from inflation in the general economy. This
marketbasket would be constructed to reflect the various kinds of goods
and services purchased by hospitals and the proportion of hospital

budgets nationally attributable to each of the kinds of goods and serv-

52-219 0-79 - 3
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ices. The American Hospital Association (AHA) has Avorked closely

with the Department of Health, Education, and Welfare in developing

the marketbasket, and the Committee encourages the continuation of

such cooperation in the refinement of the components and the develop-

ment of more appropriate price indices and forecastino^ methods. The
weights representing the proportion of hospital budgets spent on each

category of goods and services are initially to be those recommended
by the AHA and should be revised as necessary in later years. The
leq-islation is purposely designed to permit the administrative flexi-

bility necessary for such future refinement.

Because of increases in the population, hospitals will necessarily be
providing more services. Accordingly, the calculation of the national

voluntary limit would reflect the rate of increase in the total popula-
tion. The Committee believes that this population growth allowance
is ample to allow for increased hospitalization since hospital admis-
sions and patient days are increasing: at a rate substantially slower
than the growth in total population. During 1978 total admissions for

all patients were up 0.4 percent and inpatient days were up 0.1 percent
according to the American Hospital Association Panel Surv^ey data.

At the same time the population increased nationally about 0.85

percent.

The allowance included in the bill for increases in intensity of serv-

ices is a net figure and is equal to 1 percent. The Committee recognizes
that hospitals are continually pro^dding new ser\dces (e.g., because of
new technology) but also believes that hospitals are capable of off-

setting the higher costs resulting from these additional services

through improved productiidty or economies of scale. The Committee
believes that this net intensity allowance is adequate to allow the
maintenance of high quality care. The experience of several States
with effective cost containment programs, where the net intensity

factor has been well below 1 percent but high quality care has been
maintained, has demonstrated this.

Inclimdunl hospital voluntary percentage limits.—Should hospitals
fail to meet the national voluntary percentage limit with the conse-
quence that state or individual hospital voluntary limits apply, the
reported bill provides for the calculation of limits which more fully
take into account the unique circumstances of individual hospitals.

Accordingly, the limit for an indi\d^ial hospital would be based on
the same four components as the national limit with the following
exceptions: (1) the hospital's wage factor would be based on its own
increases in nonsupervisory wages during the year and its own propor-
tion of total expenses spent on such workers; (2) the hospital's
marketbasket would reflect the hospital's own proportion of expenses
in different cost categories; (3) area or state marketbasket price
indices rather than national indices would be used whenever adequate
data are available

; (4) the population allowance would be based on
the rate of increase in the total population in the SMSA, or county in
which the hospital is located, rather than national data; (5) to the
extent that a hospital so requests, a pass-through would be allowed for
the cost of providing care to charitv patients and patient bills that
are uncoUectable

; (6) to the extent that a hospital so requests, a pass-
through would be allowed for the new capital-related expenses (in-
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eluding depreciation and interest) related to capital expenditures
which (a) significantly increase bed capacity or significantly expand
services, capacity, or both and (b) haye been approved by the State

health plamiing and deyelopment agency; and (7) to the extent that

a hospital so requests, a pass-through would be allowed for patient care

and teaching expenses related to a major expansion of a medical teach-

ing program.
As in the case of the national limit, hospitals would have, prior to

the beginning of their accounting period, the benefit of an estimate of

the increase in the non-wage marketbasket during their accounting
period which would serve as a guaranteed minimum increase in calcu-

lating their indiA'idual limit even if the actual rate of increase in infla-

tion during that period were to be lower. In order that the estimate
correspond as closely as possible to a hospital's accounting period, the

Secretary would be required to announce marketbasket estimates be-

fore the beginning of each calendar quarter for the 12-month period
beginning that quarter. A hospital would have as a guaranteed mini-
mum, the estimate announced for the quarter in which its accounting
period begins. (For accounting periods that begin before quarterly

marketbasket estimates are first made, the minimum guaranteed mar-
ketbasket would be 6.5 percent.) The estimate would be adjusted by a

factor to correct for any difference between the proportion of the hos-

pital's expenses that are for non-wage related expenses and the aver-

age of such proportion nationally.

The actual rate of increase in the marketbasket experienced during
the hospital's accounting period Avould be used (if it is not less than
the announced estimate) in calculating the hospital's limit.

In substituting area or state price data for national marketbasket
data, the Committee expects the Secretary to do so only when reliable

data is available. The Committee also expects that the data sources

used would be as consistent as possible, preferabh' tmiform, and that

use of such data would not substantially affect any savings because of a

''balancing effect" of using price data which is both higher and lower
than the national data.

The individual hospital voluntary limit provides for a passthrough
for increases in expenses for charity care and for patient care expenses
which are determined to be uncollectable (which terms woidd be
defined as under medicare policy). The Committee believes that it

would be undesirable to provide any disincentives for hospitals to

increase their proportion of care provided to charity patients and
would want to support the efforts to assure that hospitals comply with
the requirements for the provision of charity care under the Hill-

Burton program. Since, however, information on expenses related to

charity care and bad debts is not readily available on medicare cost

reports and hospitals would have to submit additional information,
these pass-throughs would be provided for onl}^ at the option of an
individual hospital.

A hospital can also request the exclusion of capital-related expenses
(including depreciation, interest and return on equity) which have not
been included in the previous accounting period and result from ap-
proved capital expenditures which significantly increase bed capacity
or expand services. While the Committee would expect the Secretary
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to define what significant increases or expansion would be, the Com-
mittee would not expect each increase in bed capacity or each increase

in the volume of services for which a certificate of need is required to

be eligible for this exclusion. The Committee would clearly view a

10 percent increase in bed capacity or a SS-^^ercent increase in the
volume of services to be significant.

A hospital is also permitted to pass-through patient care and teach-
ing expenses related to a major expansion of a teaching program. The
Committee would vieiw a major expansion to include the establishment
of a new residency program in an approved specialty or a 25-percent
increase in the total number of positions in an existing residency
program.
The hospital's individual limit would be used in determining

whether the hospitals in a state collectively met the voluntary
percentage limits for hospitals in the State.

PART B REVIEW OF PERFORMANCE DURING VOLUNTARY PERIOD

National hosjntal performance.—Before July 1, 1980, and before
July 1 of each succeeding year that the mandatory program has not
been triggered in nationally, the Secretary would determine whether
the increase in hospital expenses nationally for the preceding year
had exceeded the national voluntary percentage limit. In order to as-

sure that reliable data is used to determine whether the rate of in-

crease in total hospital expenditures had exceeded the national volun-
tary limit, individual hospitals would be measured against the na-
tional voluntary limit on the basis of expense data which is readily

available from cost reports routinely submitted by hospitals for pay-
ment under the medicare program. The performance of any one hos-

pital would not be crucial provided that, collectively, hospitals did not
exceed the limit. However, in determining whether the 1979 national
limit had been met, the Committee believes that hospitals should not
be held accountable for that portion of their accounting year occurring
before calendar year 1979. Accordingly, those months of an accounting
period occurring in 1978 would be assigned an annual increase rate of

12.8 percent which was the actual national rate of increase in hospital

expenses for that year. In succeeding years, the months of a hospital's

accounting period which occur in the preceding calendar year would be
assigned a rate of increase equal to tKe^ national voluntary percentage
limit for that calendar year.

In determining whether the national voluntary percentage limit

had been met, the Secretary would determine the dollar amount by
which the expenses of each individual hospital differed from its as-

signed limit. If the sum by which all hospitals differed from the na-

tional limit were less than or equal to zero, the mandatory program
would not be triggered nationally and all hospitals would be subject

to a new voluntary limit for the next year. If the sum of the differences

were greater than zero, the mandatory program would be triggered
nationally.

The Committee believes that, in the event hospitals perform better

than the national voluntary percentage limit, the limit for future years
should reflect that fact, in order to preserve incentives for voluntary
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cost containment etforts. Accordingly, the bill would provide that one-

half of the dollar amount of "savings" (the dollar amount by which
the sum of the dollar differences is less than zero) would be carried

forward for use in offsetting any amount by which hospitals are over
the national limit in succeeding years. Each year the amount of sav-

ings carried forward would be increased by a percentage equal to the

national voluntary limit for that year.

Congressional review of national hospital perfoi^iance.—Although
the Committee concluded that a standby mandatory cost containment
program is necessary in the event the increase in hospital expenses ex-

ceeds that national voluntary limit, the Committee is aware of the sig-

nificant public policy implications of the triggering of mandatory
controls. The Committee believes that a step of this importance, even
though the mandatory program would be of limited duration, ought
not to be taken without providing an opportunity for the Congress
to examine the specific situation at the time the "trigger'* is pulled to

determine whether some unusual circumstances prevail or whether the

facts at that moment might warrant congressional intervention in the
otherAvise automatic triggering process.

As a result the reported bill includes a provision under which the
report of the Secretary that the voluntary limit has not been met can
be disapproved if (a) before the end of 45 calendar days of continuous
session after the date the report is submitted to the Congress, one
House of the Congress adopts a resolution disapproving the report,

and (b) before the end of the period, or if later the fifteenth day of

continuous session after the date one House of Congress adopts a

resolution disapproving such report, the other House has not adopted
a resolution approving the report. If the above action takes place, the

national voluntary hospital cost containment program will be deemed
not to have failed for that year, and the mandatory program will not

be put into effect. The Committee notes that it expects the Secretary

to report to the Congress immediately upon his determination that the

voluntary limit has or has not been met. If a report of the Secretary

which indicates the voluntary limit has not been met in a given preced-

ing year is disapproved under the procedures set forth, no further

reports would be issued concerning that year.

State and hidividual hospital pevjoiinance.—If the manatory pro-

gram were triggered into effect the Secretary would then determine

whether hospitals in each state had complied with the state voluntary

program. This determination would be made, by summing the amounts
by which individual hospitals in the State, when considered as a group

differed from their voluntary percentage limits.

If the national and State voluntary limits are exceeded the bill

provides the performance of each hospital would be compared to its

limit and each hospital which meets its own voluntary limit would

not be sub] ect to mandatory controls.

As in the national voluntary program, one-half of any savings under

the Stat^ voluntary program would be carried forward and used to

offset, in future years, amounts by which hospitals in a State would

otherwise be over their voluntary percentage limit. Individual hospi-

tals would also receive the same carry forward. The accumulation of

savings for both the State and individual hospital voluntary limits
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would begin for accounting periods ending in 1979, for use at such
future times as hospitals may be tested agamst voluntary State or in-

dividual limits.

Duration of National^ State^ and individual hospital voluntary pe-
riods.—The reported bill provides that the national voluntary period
will begin with 1979 and end with the earlier of 1984 or the first year
for which the Secretary has announced and reported to Congress that
total expenses of hospitals in the United States for the year have ex-
ceeded the national voluntary limit for that year.

It provides that the voluntary period of a State will be considered
to begin with 1979 and to end with the earlier of 1984 or the first

year: (1) which is the last year of, or is any year after, the national
voluntary period ; and (2) for wliich the Secretary has announced that
total expenses of hospitals in the State for the year have exceeded the
State voluntary limit for that year.

Similarly the voluntary period of an individual hospital will be
considered to begin with the hospitals accounting period ending in

1979 and to end with the hospital's accounting period ending in 1984,
or, if earlier, the first accounting period

:

(1) Which ends in the last year of, or in any year after, the
voluntary period of the State in which the hospital is located ; and

(2) For which the Secretaiy has informed the hospital that the
hospital's expenses for the accounting period have exceeded the

hospital's individual hospital voluntary percentage limit for that

period.

Title IL Mandatory Hospital Cost Containment Program

part a establishment of mandatory percentage limits

Application of mandatory limts.—If there is failure to meet the
several tests of compliance with voluntary percentage limits and if

the Congress does not reject implementation of mandatory limits, a

hospital would become subject to the mandatory limits for its first

accounting period following the period in which it failed to stay below
its individual voluntary percentage limit. The mandatory limits would
apply to the hospital's inpatient revenues per admission, rather than
to total expenses as during the volunt^y period.

Separately calculated limits for each hospital would be imposed on
average inpatient reimbursement payable by each cost payer per ad-

mission and on average inpatient charges per admission. (Cost payers
are governmental programs such as medicare or private programs such
as Blue Cross plans that reimburse hospitals on a basis related to

the hospital's costs or on another basis other than inpatient charges.)

Under the bill, cost payers are to limit their reimbursement to hospi-

tals so as not to exceeed the average reimbursement payable per ad-

mission
;
hospitals are to limit their charges to other payers so as not

to exceed the average inpatient charges per admission.

These revenue limits would allow, for any accounting period, a

percentage increase over the hospital's base accounting period (the

last period not subject to a mandatory limit) equal to the compounded
sum of the percentage mandatory limits imposed for that accounting
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period and previous accounting periods tha^ Avere subject to manda-
tory limits. Compounding the limits allows hospitals fidl credit for

success in staying below the limits in any year and avoids an incen-

tive for the hospitals to raise their revenues up to the limit in order to

receive the highest possible limit in subsequent accounting periods.

Since limits for a current accounting period would be calculated
with reference to revenues in a base accounting ^^eriod. it is necessaiw
to reduce the figures for the base period to reflect the discontinuance
of services that are no longer provided by the hospital. However, to

encourage the discontinuation of inappropriate services, no reduction
of the base accounting year figures woukl be made under the bill with
respect to discontinued services found inappropriate by the state

health planning and development agency (SHPDA) of die state in

which the hospital is located.

The Committee recognizes the difficulty hospitals could face in stay-

ing within mandatory revenue limits if these limits did not take ac-

count of significant increases in the proportion of care provided by
the hospital for which payment is not received. Accordingly, to recog-

nize increases in charity care and bad debts, the bill provides that
when the sum of a hospital's allowances for inpatient care provided
to charity patients, and its uncollectible inpatient charges exceeds the

previous year's sum. upon request by the hospital, compliance with the
mandatory limits would be measured in terms of charges actually col-

lectible, that is. by not counting as inpatient charges the allowances
for care to charity patients and the uncollectible inpatient charges.

Calculation of m.andatory percentage limit.—Because each hospital

would have a separately calculated mandatory limit based on data
some of wliich cannot finally be known until after the close of its ac-

counting period, it is necessary to defer final determination of a

hospital's limit until after the hospital has filed its medicare cost

report for the accounting period. Under the reported bill, the Sec-

retary would be required to compute and inform the hospital of its

mandatory limit no later than 6 months after the end of its account-
ing period.

During its accounting period, however, a close approximation of

its limit would be known to each hospital, based on the non-wage
marketbasket estimates made by the Secretary and its knowledge of

its own wage-related expenses and other factors in the calculation

of the limit. Cost payers woujd make adjustments in their reimbui*se-

ment to the hospital in accordance with the final limit, just as medi-
care today makes adjustments for overpayments and underpayments
at the time of settlement of medicare cost reports. As indicated later,

a hospital whose inpatient charges to other payers during the account-

ing period turned out to exceed the limit would put the excess into

escrow to be drawn upon during a future period when its inpatient

charges fell below the allowable limits.

In general, the mandatory limits would apply during a hospital's

entire accounting period. However, since the cost containment limits

do not apply after the end of 198-i. the calculation for the portion of

a hospital's accounting period falling in 1985 is modified to allow a

percentage increase equal to the hospital's actual rate of increase in

expenses in the accounting period over the expenses in the previous
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accounting period. Also, a modified calculation is provided for the

first accounting period in which a hospital is subject to mandatory
limits. The regular calculation of mandatory limits applies only to

the portion of the hospital's accounting period that falls in the calen-

dar year in which the accounting period ends. For the preceding por-

tion of the accounting period, the percentage increase allowed is based
on the actually experienced percentage increase in the hospital's

expenses in the preceding accounting period over its expenses in the

second preceding accounting period.

Calculation of hase percentage.—^Under the mandatory program,
wages for non-supervisory employees would be passed through in the
calculation of limits, and inflation in the marketbasket of all other
goods and services that hospitals purchase would be recognized, just

as they would be during the voluntary period under title I of the bill.

Thus, the base percentage (which is subsequently modified by
several adjustments) for a hospital's accounting period would be
computed on the basis of the following

:

(1) The percent increase in the wage marketbasket of the

hospital for the accounting period, and
(2) The average national percent increase in the non-wage

marketbasket for the accounting period (if available, area or

state price data would be used). If it is greater, the calculation

would use the estimated percent increase in the national non-
wage marketbasket (announced quarterly in advance for 12-

month periods) adjusted to reflect the relative size of the

hospital's non-wage marketbasket. Thus, as during the volun-
tary period, hospitals would be guaranteed at a minimum a

marketbasket increase estimated in advance even if actual infla-

tion proved to be less than estimated. For accounting periods

that begin before quarterly marketbasket estimates are first made,
the minimum guaranteed marketbasket increase would be 6.5

percent.

Efficiency adjustment.—^The reported bill includes, in the cal-

culation of mandatory limits, an adjustment to recognize the relative

efficiency of hospitals. Without such an adjustment, mandatory per-

centage increase limits would fail to reward management efficiency

and would in effect penalize hospitals with lower costs than com-
parable hospitals.

To make such an adjustment, the Secretary would develop a system
for grouping hospitals, based on such characteristics as patient case

mix and metropolitan or nonmetropolitan setting. He would also de-

velop a method to measure relative efficiency of hospitals in each
group, using a group norm based on all or certain hospital expenses

(adjusted for area wage differences). In determining individual hos-

pital efficiency, the Secretary would take into account systemwide sav-

ings attributable to lower hospital inpatient utilization per capita in

the area in which the hospital is located. Thus, if the measures of effi-

ciency are based on per diem costs, hospitals in areas where admission
rates and lengths of stay are low would not be penalized for the corre-

spondingly higher intensity and cost per patient day.
A system for grouping hospitals and measuring their relative effi-

ciency has already been developed, pursuant to section 1861 (v) of the
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Social Security Act, and is used in limiting medicare reimbursement

to amounts that are necessary in the efficient delivery of needed health

services. The Committee recognizes that this will essentially be the

system used for the efficiency adjustment under the bill, but expects

the Secretary to further develop and refine the method as rapidly as

possible so that the relative efficiency of hospitals will be measured as

accurately as feasible.

The Secretary would assign to each hospital a percentage bonus (or

penalty) depending on the extent to which the hospital's adjusted

expenses were less than (or exceeded) the group norm, as follows:

(1) Less than 90 percent of the group norm—a 1 percentage

point bonus.

(2) Equal to or more than 90 percent of the group norai, but

less than the group norm—a graduated bonus of from 1 percentage

point to no percentage points.

(3) Equal to or more than the group norm, but not more than

110 percent of the group norm—no bonus or penalty.

(4) More than 110 percent of the group norm, i3ut not more
than 130 percent of the group norm—a graduated penalty of

from no percentage points to 2 percentage points.

(5) More than 130 percent of the group—a 2 percentage point

penalty.

The percentage bonus or penalty (if any) would be added to or sub-

tracted from the hospital's base percentage for the accounting period.

Admissiom adjustment.—In recognition that a hospital's average
cost per admission may vary as the number of admissions increases or

declines over time, the reported bill requires the Secretary to es-

tablish, by regulation, a method for the adjustment of the base per-

centage for the accounting period to reflect changes in the number of

admissions between the current and a previous accounting period. The
admissions adjustment is to be designed to take into account (1) the

marginal costs associated with changes in admissions in one accounting
period compared with a previous accounting period; (2) shifts in

admissions caused by a hospital's entering into (or ending) contracts
with health maintenance organizations; and (3) the impact of appro-
priate reductions in hospital utilization. A hospital that is dissatisfied

with the application of this adjustment method and can demonstrate
higher marginal costs than the method assumes in its case may apply
to the Secretary for a change in its admission adjustment.
Adjustment for frior performance.—Concern has been expressed

that individual hospitals, in anticipation of mandatory revenue con-
trols, might allow their expenses to increase in order to put themselves
in the best possible position under the mandatory program. Accord-
ingly, the Secretary would assign to the liospital's first accounting
period subject to a mandatory limit a percentage reduction equal to

the amount by which hospital's percentage increase in expenses in the
preceding accounting period exceeded its voluntary percentage limit

for that period.

Because this percentage reduction^ together with any efficiency pen-
alty for the accounting period, may be unduly severe, the sum of the
two would not be permitted to exceed one-half of the base percentage
for the period. Any unused portion of this percentage reduction would
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be carried forward to succeeding accounting periods of the hospital.

Exceptions.—^The reported bill recognizes that the unique circum-
stances of some hospitals necessitates that provision be made for excep-
tions to the mandatory limits in order to provide relief where the
application of the limits produce too severe a result. Rather than leav-

ing the conditions for exceptions entirely to the discretion of the Secre-
tary, the Committee's bill specifies a number of grounds on the basis

of which, singly or in combination, a hospital may request an increase

in its mandatory percentage limit. Regulations detailing guidelines
for grounds for exception must include the following changes and
circumstances

:

(1) A substantial change in the hospital's capacity because of
the closing of another health facility in the area of the hospital.

(2) A significant change in capacity or character of inpatient

hospital ser\dces available in the hospital.

(3) A major renovation or replacement of physical plant.

(4) A significant shift among cost payers and other classes of

payers.

(5) A significant increase in the coverage of inpatient hos-

. pital services by a cost payer.

(6) Higher expenses associated with the special needs and
circumstances (including greater intensity of care) of the hos-

pital because it is a regional tertiary care institution.

(7) The hospital is a sole community hospital which would
otherwise be insolvent and the state health planning and devel-

opment agency for the hospital has determined that the hospital

should be maintained.

(8) Such other changes and circumstances as the Secretary
finds warrant special consideration.

The exception relating to special needs and circimistances of regional

tertiary care centers is not intended to apply to all large medical cen-

ters or to teaching hospitals generally, but to the relatively few tertiary

care institutions whose operations include a wide range of specialized

postgraduate medical training and a significant level of biomedical and
other health-related research activities, and which function as regional

referral centers as indicated by admission of significant number or

a sizeable proportion (of at least 25 percent) of their patients from
outside the health service area in ^v^iich the hospital is located. This
exception recognizes that medical centers with these characteristics

render highly specialized and intensive care and may as a result ex-

perience higher increases in costs due to such factors as advancement
in the level of the intensity of such care. It is the Committee's inten-

tion that institutions which function as national referral centers that

serve patient communities extending beyond their immediate state and
geographic regions, such as the Cleveland Clinic Foundation and the

Mayo Clinic, would be included under this exception.

The listing of specific grounds for exceptions is not intended to fore-

close other grounds. Therefore, the Committee has included in the
above list "such other changes and circumstances as the Secretary
finds warrant special consideration."
In applying the exceptions discussed above, the Secretary is to take

into account, as appropriate, the financial solvency of the hospital and
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the extent to ^liicli tlie hospital's actions conformed with heahh plans

for the area in which it is located. However, in determining the finan-

cial solvency of the hospital, the Secretary wotild not be permitted to

take into accotmt amounts related to philanthropy, that is. any
amounts related to certain designated or restricted gifts, gi^ants. en-

dowments and depreciation fimds. The Committee has incltided this

provision because it recognizes the valuable and important role that

philanthi^opic gifts play in the hospital field and does not intend that

hospital pliilanthropy be discouraged as a restilt of this legislation.

Such amounts may be designated or restricted either by the donor or

by the hospital's governing board. In the latter case, the Conunittee

intends that the designation process not be misused in an effort to

circumvent the intent of the bill.

A hospital's request for an exception is to be filed in such a manner
and form as the Secretary prescribes. If a properly filed reqtiest has
not been acted upon by the Secretary within 60 days of its filing, the

reqtiest would be treated as granted. It is the Committee's intent that,

to be considered properly filed, an exception must contain all the in-

formation needed by the Secretaiw to determine whether an exception

should be granted and the amoimt of the exception. If such informa-
tion is lacking, the Committee recognizes that the Secretary may be

forced to deny the exception rec[uest on technical groimds. However,
the Secretary wotild be expeeted to commimic ate promptly with the

hospital so that it can provide the necessary information in a request

that will be considered properly filed.

PART B APPROVAL OF STATE 3IAXDAT0RT PROGRAMS AXD EXCEPTIOXS
FROZM ZVIAXDATORT EIGHTS

Approval of State riiandatory programs.—A number of states have
established mandatory cost containment programs or are in the process
of establisliing Such programs. The Committee believes that where a
state is willing to imdertake such action, provision should be made for

the state program to apply to hospitals within the state in lieu of the

Federal mandatory program. The reported bill provides that in the

case of a State which operates a mandatory cost containment program
which was established by State statute prior to January 1. 1979. the
State may apply to the Secretary for the approval of its program to

operate in place of the Federal cost contaimnent progi^am. The Secre-
tary is recjiiired to approve such programs. The Committee feels that
those States which have demonstrated their commitment to control

care costs by enacting mandatory cost containment legislation prior to

January 1979 slioidd be allowecl to operate their programs imencum-
bered by new Federal recjiiirements. Ten States have established, such
statutes: Colorado. Connecticut. Illinni^. Alaryland. Massachusetts.
Xew Jersey. Xew York. Ehode Island. ^Vasiiington and TTisconsin.

Colorado, which has recently passed legislation abolishing its cost con-
tainment statute, would not be eligible under this provision unless that
action were reversed. It is the Committee's intent that this provision
not apply if these States make changes of major significance in their

Xerograms such that the program will no longer contain health care
costs.
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Except for those mandatory State programs established by statute

before January 1979, for a State program to be approved by the Sec-

retary, it must either apply to (a) all hospitals covered under the Fed-
eral program and to all inpatient hospital revenues or expenses (other

than medicare revenues, unless approved by the Secretary), or (b) at

least 75 percent of all inpatient hospital revenues or expenses (includ-

ing medicare revenues) . In addition, the Secretary must receive satis-

factory assurances as to the equitable treatment under the State pro-

gram of hospital employees, patients, and all entities (including Fed-
eral and State programs) that pay hospitals for inpatient services.

The State program is prohibited from treating directly or indirectly,

as revenues of any hospital any of the hospital's amounts related to

philanthropy, that is, any amounts attributable to certain designated
or restricted gifts, grants, endowments and depreciation funds.

Approval of these State programs would also be contingent upon
their meeting a test of effective performance. For any year, approval
would be granted if, for hospital accounting periods ending in the
preceding year, the State voluntary percentage limit was met or would
have been met if it were increased by one percentage point. If this re-

quirement is not met, for example because of the newness of the
State program, the Secretary would nonetheless be required to approve
the State program if he receives satisfactory assurances that hospitals
in the State will meet the State voluntary percentage limit for the year
in question.

Tlie Secretary is not authorized to impose conditions for approval
in addition to those specified in the Committee bill.

In establishing standards and reviewing applications for approval
of state mandatory programs, the Secretary is required to consult
with the N'ational Commission on Hospital Cost Containment estab-
lished under the bill.

The reported bill allows the Secretary to waive requirements for
reimbursement under titles V, XVIII, and XIX of the Social Security
Act for hospitals located in a State with a mandatory hospital cost
containment program approved by the Secretary. A request of a State
with an approved program shall be considered approved unless the
Secretary acts within 90 days to deny it. The Committee understands
that the request of the State must contain sufficient information by
the Secretary to make his decisionr^f such information is lacking,
the Secretary would be expected promptly to inform the State in order
to avoid the necessity of denying the request on technical grounds. The
reported bill requires the Secretary to waive these reimbursement re-
quirements for States that have already been granted a waiver for
demonstrated purposes if the percentage increase in revenues per
admission for the previous year is no greater than the national volun-
tary percentasre limit for that year.
Funding of State mandatory programs,—The Committee bill would

authorize the Secretary to make grants to states to assist them in plan-
ning, establishing or operating state mandatory cost containment pro-
grams. Appropriations would be authorized for this purpose in the
amount of $10 million for Fiscal Year 1980 and for such sums as may
be necessary for the three succeeding fiscal years. The Secretary would
determine the amount of any assistance to be provided, and it is the
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Committee's intent that these grants be available with respect to both

new and existing state programs and be provided, insofar as possible,

for all states that can reasonably use them. The Committee believes

that states should bear a significant share of the costs of planning,

establishment and operation of their own programs, and has therefore

specified that assistance under this Act m^ay be provided for only up
to 50 percent of the necessary costs involved.

Exemption of hospitals engaged in certain experiments or demon-
strations.—Since the mandatory program is not intended as a perma-

nent solution to the problem of rising hospital costs, experiments in

the area of hospital reimbursement and cost containment should be

continued. Accordingly, the Committee bill provides that a hospital

may be exempt from the mandatory program if the Secretary de-

termines that the exemption is necessary to facilitate experiments or

demonstration programs conducted pursuant to specified provisions of

law and such experiments or demonstrations are consistent with the

purposes of the bill.

PART C ^ENFORCEMENT

Civil penalty.—The Committee's bill would provide for the en-

forcement of the mandatory limits by providing that, if a hospital's

cost-based revenues exceeded its mandatory limit, then the hospital

would be subject to a civil penalty equal to 150 percent of the excess

revenues. The Committee does not expect that the penalty would ever

need to be imposed since the cost payers have no incentive to pay more
than the hospital's mandatory limit, are able to control reimburse-

ments closely on an interim basis during the year, and can adjust total

annual reimbursement to the proper level at the time of final settlement

each year.

The hospital would also be subject to a civil penalty if its revenues
from charge payers exceeded its mandatory limits. Again, the Com-
mittee does not expect that the civil penalty will be applied since

hospitals are able to set their charges so as to produce a specified

amount of revenue and are experienced at m.onitoring revenues closely

throughout the year. However, if a hospital were to miscalculate its

charges in any year and collect revenues in excess of its limits, it could
avoid the civil penalty by placing 100 percent of the excess for that
year in an escrow account until the hospital has incurred a shortfall

in allowable charge revenue equal to the amount of excess revenue.

The bill would require that before a penalty could be imposed, the
Secertary give written notice and an opportunity for a hearing on the
record with the right to be represented by counsel, to present witnesses,

and to cross-examine. A person who is adversely affected by a determi-
nation of the Secretary under these provisions would be able to obtain
judicial review of the determination.

Conformance hy certain Federal and State programs.—Reimburse-
ment under medicare could not be made in amounts that exceeded the
applicable limits. For this purpose, in the case of hospitals subject
to mandatory limits under the Federal program, the limits would be
prescribed. In the case of hospitals in a state with an approved man-
datory program, the limits would be those prescribed under the state

program. Similarly, states would not be required to pay any amoimts
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in excess of the applicable limits (nor would Federal matching be

available for such amounts) under medicaid or the Maternal and Child
Health Program.

Title III. Commission, Administrative Provisions, and Definitions

PART A national COMMISSION ON HOSPITAL COST CONTAINMENT

National Commission.—Because of the significant implications of

this legislation for hospitals, private insurers and the general public,

the Committee believes it is essential to assure that the Secretary re-

ceives, on a direct and continuing basis, the advice and recommenda-
tions of knowledgeable representatives of the hospital and insurance

industries, as well as consumers, on the implementation of the program.
Thus, the bill establishes a National Comimssion on Hospital Cost
Containment composed of fifteen members appointed by the Secretai'y.

five of whom would be representatives of the Hospital industry, five of

the insurance industry (including the Administrator, Health Care
Financing Administration) , and five other knowledgeable individuals.

The Commission would be authorized to advise, consult with and make
recommendations to the Secretary with respect to the implementation
of the bill, proposed modifications to it, and any other matters affect-

ing hospital expenses or revenues.

PART B ADMINISTRATION PROVISIONS

Regulations and short accoimting periods.—The Secretary would
be provided general authority to issue regulations necessary to imple-
ment the bill. Such regulations are to be issued in a timely manner with
appropriate opportunity for public review and comment. The Secre-
tary is expected to promulgate in the Federal Register detailed infor-

mation regarding any calculations to be made and the cirumstances
to be taken into account in computing and adjusting the limits under
the bill.

The Committee is aware that the Secretary will need to use estimates
at some points in the course of p?rforming the computations called for

imder the bill and that adjustments in available data and indices may
be called for. It expects the Secretary to use the best information that

is available on a timely basis, making such statistical adjustments as

are necessary to accurately make the calculations required.

Hearings and appeals.—Under the bill, hospitals and payers dis-

satified with determinations made by the Secretary may obtain a

hearing before the Provider Reimbursement Review Board of the
amount in controversy in $10,000 or more and the hearing request is

filed within 180 days after notice of the determination. Decisions of
the Provider Reimbursement Review Board must be made within 60

days of the hearing by the Board and such decisions are subject to

judicial review, consistent with existing procedures applying to the

Board under section 1878 of the Social Security Act.

This provision is designed to provide review by an existing admin-
istrative review board which can promptly process appeals, is familiar

with the issues in question, has rules and procedures which are well

settled, and would not require the creation of another governmental
entity. For purposes of appeals under the cost containment program.



43

the Board would be expanded by up to four additional members, at

least one-half of whom must represent hospitals. In accordance with
the present provisions of section 1878 of the Social Security Act, the

Board would have the power to affirm, modify or reverse determina-
tions of a fiscal intermediary or other entity acting on behalf of the

Secretary relating to the calculation and application of mandatory
limits, as well as adjustments and requests for exceptions with respect

to these limits.

Consolidated treatment of hospitals loith common oionership.—
Under the reported bill, organizations that totally own or control, in

a state, more than one hospital subject to the Federal cost containment
program could have their revenue limits computed and applied in the
aggregate for all such hospitals if the organization : (1) requests such
treatment

; (2) provides, on a timely basis, the data necessary to deter-

mine the limits; and (3) consolidates its hospitals employing the same
accounting year.

This provision was included in the bill to permit commonly owned
or controlled hospitals in a state (for example, municipal hospitals,

hospitals owned or controlled by religious orders, or hospitals owned
by proprietary organizations) the option of being treated on a con-

solidated basis for purposes of the application of mandatory revenue
limits. The Committee recognizes that formal ownership of individual
hospitals in a non-profit or religious chain is in many instances vested

in individual hospitals instead of the chain. This practice has been
established for a number of reasons. Some of these reasons include

:

{a) Interpretations of charitable trust laws that require that

ownership of the assets of a charitable organization be maintained
in the same state in which the assets of the charitable organization
exist ; and

{h) Desires to limit legal liability to the individual hospital.

Non-profit chains, which are configured with ownership of assets

at the individual hospital level, control these hospitals through a

variety of means. For the purpose of this section, the chain or home
office must have the right to review and reject or approve the budgets
of the individual hospitals under its control.

In many instances, hospitals which are totally owned or controlled

may find it administratively advantageous to have their revenue limits

computed and applied in the aggregate rather than on an individual

basis. Moreover, the Committee believes that this legislation should

not discourage movement in the direction of mergers and consolida-

tions wherever such actions contribute to cost containment. Although
consolidated hospitals would not be eligible for exceptions, the Secre-

tary w^ould have the flexibility to make the necessary revenue limit

calculations in a manner that takes into account the special aspects

of a consolidated arrangement.
In order to make such consolidated treatment administratively feas-

ible within the context of the program provided for in the bill, organi-

zations wishing to consolidate any of their totally owned hospitals may
only request such treatment for hospitals which are within a state and
have the same medicare accounting year.

Improper changes in admissions practices.—Under the Commit-
tee's bill, a hospital would be prohibited from changing its admissions

practices in a manner which result in a sig-nificant reduction in the
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proportion of charity patients ; a significant reduction in the propor-
tion of patients for whom payment is (or is likely to be) less than the
anticipated charges for or costs of such services ; the refusal to admit
patients who would be expected to require unusually prolonged or
costly medical treatment for reasons other than those related to the
appropriateness of the care available at the hospital; or the refusal
to provide emergency services to any person who is in need of such
services if the hospital provides for emergency care service.

The Secretary would be required to monitor, on a periodic basis, the
extent of each hospital's compliance. In addition, the Secretary would
investigate complaints from hospitals (or from other persons where
he finds the volume and documentation of the complaints warrant in-

vestigation) that a hospital has improperly changed its admissions
practices. Upon finding that the complaint is justified, the Secretary
may (1) exclude the hospital from the medicare, medicaid, or maternal
and child health programs or (2) reduce the amount of otherwise pay-
able under the medicare program by $2,000 for each of the persons who
were not appropriately admitted.
The bill further provides that any person may commence a civil

action against any hospital which is alleged to be in violation of the

prohibition against improper changes in admissions practices, but only
if 180 days have passed from the date of the individual's complaint
and neither the Secretary nor the Attorney General has commenced
judicial proceedings or administrative action with respect to the al-

leged violation.

While the Committee believes there will be cases in which civil

action may be warranted, it does not wish to encourage the prolifera-

tion of frivolous or nuisance suits. Therefore, the bill also provides
that the court, in issuing any final order in any such action, or in issu-

ing its decision in an action brought to review much an order, may
award costs of suit and reasonable fees for attorneys if the cost deter-

mines that such an award is appropriate.

Medicare and medicaid homis payments.—The Committee believes

that one of the critical deficiencies in current cost reimbursement
methods used by many third-party payers, including medicare and
medicaid, is the absence of financial incentives for efficient perform-

ance. Considerable discussion has been focused in recent years on pro-

posals to modify the medicare reimbursement method so as to provide

incentive payments or bonuses to those hospitals which perform sig-

nificantly more efficiently than other hospitals of comparable size, geo-

graphic setting, range of service and patient composition. Generally,

these proposals envision the development of a system of grouping

hospitals by particular characteristics, such as size and patient mix

;

the design of a method of measuring efficiency within each group that

provides for setting a group norm; and the payment of bonuses to

those institutions within the group whose costs of operation are well

below the established group norm.
The Committee believes that although further development of such

'

a sophisticated measurement and payment system is needed, a start

should be made in this reimbursement approach and would be an im-

mediately desirable complement to the cost containment program.

Such bonus payments could, in the Committee's judgment, be built

into the grouping and measuring system mandated elsewhere in the

bill to enable the Secretary to provide for efficiency adjustments in
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the calculation of a hospital's revenue limit. Thus, the bill includes
proA-isions under which the Secretary would be authorized to provide
a reimbursement bonus imder medicare and medicaid to hospitals sub-
ject to the volimtary and mandatory cost containment programs that
have kept their expenses below the average expenses of a group of
similar hospitals. Tliis bonus could be as large as one-quarter of the
difference between the hospital's expenses and the group norm but in
no case could it exceed 5 percent of the group norm or the amount
which could be used for certain specified purposes (financing an out-
patient deficit, retirement of long-term debt, or other approved uses
in the ptiblic interest). The total amount of bonuses provided in any
one fiscal year could not exceed $50 million. Any bonuses provided
imder this section wotild be additional to any other reimbursement
otherwise payable by medicare and medicaid and would not be in-

cltided as reimbtirsement for purposes of computing hospital reventie

limits under the cost containment program.
In exercising his discretion under this section to provide for the pay-

ment of bonuses, the Secretary would be required to take into accoimt
the degree to which a hospital has been more efiicient than other hos-
pitals in its group and the existence of similar bonus payments tmder
any state mandatory hospital cost containment program to which the
hospital is stibject.

Siimet provision.—The studies included in the reported bill reflect

a general recognition of the fact that the cost containment pro-
gram provided for in this legislation does not represent a perma-
nent solution to the problem of rising health care costs. Stich a long-

range soltition lies, at least in part, in the direction of basic changes in

provider and consumer incentives for mox^e efficient tise of services,

more responsive reimbursement methods, more comprehensive and
effective health planning for the use and distribtition of resotirces. and
greater public cost consciousness—all of which will be the focus of the

several studies and reports mandated by the bill. Consistent with the

view that the cost containment program is intended only as a transi-

tional response to the immediate crises created by escalating hospital

costs, the Committee's bill includes a sunset provision which provides

for the expiration of the limits imposed under the program on Decem-
ber 31, 1984. The mandatory limits, should they be required, would not

apply to accounting periods of hospitals beginning in any year after

that date.

PAET C DEFINinOXS

Defirdfions.—The reported bill contains definitions for use in carry-

ing out the legislation. One of the most important definitions is that

of '•hospital". Since it defines those institutions which are covered bv
the bill.

Defnition of "hospitnT\—The voluntary and mandatory limits do

not applv to a hospital if it

:

Ca.) Has met the conditions set forth in paragraphs (1) and (7)

of section 1861 (c) of the Social Security Act for less than 3 years

;

(6) Had an average duration of stay of 30 days or more during

the preceding three years

;

ic) Derives 75 percent or more of its inpatient care revenues

fi^om one or more health maintenance organizations or other pro-

viders of ambulatory and inpatient health services on a prepaid

basis

:
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(d) Has had during the preceding three year^ average annual
admissions of 4,000 or less, and is located in a rural area (includ-
ing an area that (i) is not an urbanized area as dafined by the
Bureau of the Census, and (ii) an area that is not part of an
SMSA as defined by the Office of Management and Budget)

;

(e) Does not impose charges or accept payments for services
provided to patients

;

(/) Is a Federal hospital ; or

(g) Is a psychiatric hospital.

Since it is the short-term, acute care hospitals that have been ex-
periencing the greatest rate of increase in costs, the Committee be-

lieves it is appropriate to focus the cost containment program
exclusively on these institutions rather than on long-term and psychia-
tric hospitals Avhere costs are generally increasing at a significantly

lower rate, ^^ew hospitals are exempt from the program because the
high startup costs of new hospitals would not constitute an appro-
priate base on which to calculate allowable increases in revenues. Hos-
pitals which receive a substantial portion of their revenues from
HMO's and other prepaid providers are exempt so as not to introduce
disincentives to the development of prepayment plans. Small rural

hospitals are exempt because they address unique geographic and dis-

tributional problems of access to care and represent a very small part
of total hospital revenues. Federal hospitals are not included because
they generally do not collect revenues in a manner similar to com-
munity hospitals, and their budgets are directly controlled by the

Congress.
VI. Program Oversight

The Committee's principal oversight activities with respect to this

legislation have been conducted by the Subcommittee on Health and
the Environment in connection with its consideration of the legislation,

and by the Subcommittee on Oversight and Investigations in connec-

tion with its examination of the cost and quality issues of the health

care delivery system. The findings of the Health and Environment
Subcommittee are discussed in this report ; the findings of the Over-
sight Subcommittee in Committee documents on the Quality of Surgi-

cal Care
;
Unnecessary Surgery, Skyrocketing Health Care Costs : The

Role of Blue Shield; and Professional Standards Review Organi-
zations.

VII. Inflationary Impact

As discussed elsewhere in this report, the Committee has assumed
cumulative systemwide savings resulting from the enactment of this

bill ranging from $19.9 billion (as estimated by the Congressional

Budget Office) to $41.2 billion (as estimated by the Department of

Health, Education and Welfare)

.

The Congressional Budget Office has estimated that, under their

assumptions, the cumulative effect of $19.9 billion in savings would
be a reduction in the Consumer Price Index of about .3 of a percent-

age point by 1984. Using CBO methodology, the impact on the rate

of inflation of $41.2 billion in savings would be approximately .5 of a

percentage point. Since the Committee has assumed that the savings

will fall somewhere within the range of these estimates, it believes

that the resulting impact on inflation in the general economy will be
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reflected in a reduction in the CPI by 1984 in the range of .3 to .5 of a

percentage point.

The Committee would stress that any action which can be taken at

this time which results in a moderating effect on the rate of inflation is

desirable. In attempting to ease inflationary pressures by reducing

Federal expenditures on a program by program basis, it is often only

the cumulative effect which is significant with respect to the rate of in-

flation in the general economy. The Committee believes, however, that

a .3 to .5 percentage point reduction in the CPI is significant in itself

and, considering all options available, is one of the major steps that

can be taken to reduce the rate of inflation.

VIII. Agency Reports

Agency reports were requested on H.R. 2626 from the Department
of Health, Education, and Welfare and from the Office of Manage-
ment and Budget. The following report was received.

Executive Office OF THE President,

Office of Management and Budget,
Washington, D.C, July 27, 1979,

Hon. Harley O. Staggers,
Chairman, Committee on Interstate and Foreign Comrnierce,

House of Representatives, Washington, D.C.

Dear Mr. Chairman : This is in response to your request of March
21, 1979 for the views of this Office on H.R 2626, a bill "To establish

voluntary limits on the annual increases in total hospital expenses,

and to provide for mandatory limits on the annual increases in hos-

pital inpatient revenues to the extent that the voluntary limits are

not effective"

H.R. 2626 is identical to draft legislation submitted by the Secre-

tary of Health, Education, and Welfare on March 6, 1979. The bill

represents a major Administration initiative in fighting inflation and
in controlling the sharp increases in hospital costs that have occurred
over the past few years. If enacted, it would result in substantial sav-

ings annually to the Federal Government and the American taxpayer.

Recently the House Ways and Means £Iommittee ordered H.R. 2626
reported with amendments. We believe it is vitally important that
cost containment legislation be enacted during this session of Con-
gress. As the President stated in his State of the Union message,
"There will be no clearer test of the commitment of this Congress

to the anti-inflation fight, than legislation. ... to hold down inflation in

hospital care we must act now to protect all Americans from health
care costs that are rising $1 million per hour, 24 hours a day—doubling
every five years."

Accordingly, we urge your Committee to give prompt and favorable
consideration to the enactment of legislation which would provide
for an effective hospital cost containment program consistent with
the approach proposed by the Department of Health, Education, and
Welfare in H.R. 2626. Enactment of such legislation would be in ac-

cord with the program of the President.

Sincerely,

James M.Frey,
Assistant Director for Legislative Reference.
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IX. Congressional Budoet Office Estimate

Congressional Budget Office,
U.S. Congress,

Washington, B.C., October 9, 1979.
Hon. Harley O. Staggers,
Chairman, Committee on Interstate and Foreign Commerce,
U.S. House of Representatives,
Washington, B.C.

Dear Mr. Chairman : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared the
attached cost estimate for H.E. 2626, the Hospital Cost Containment
Act of 1979.

Should the Committee so desire, we would be pleased to provide
further details on this estimate.

With best wishes,

Sincerely,

Alice M. Eivlin,
BireetoT.

congressional budget office cost estimate

1. Bill number: H.E. 2626.

2. Bill title : The Hospital Cost Containment Act of 1979.

3. Bill status: As ordered reported by the House Committee on
Interstate and Commerce, September 26, 1979.

4. Bill purpose : The bill would specify guidelines for increases in

hospital expenditures and impose revenue controls on hospitals that

fail to keep within them. The national guideline would be at least 11.6

percent. The guidelines would be based on the inflation rate for hos-

pital purchases, population growth, and an intensity-of-service factor.

Revenue controls would take the form of caps on increases in inpa-

tient revenues per admission. Several Idnds of hospitals—includ-

ing long-term, federal, and small, rural hospitals—would be exempt
from the proposed program. Hospitals in states with hospital cost

control plans enacted prior to 1979 would also be exempt. The bill au-

thorizes funds for states that have their own hospital cost control

programs. The bill also provides fo^onus payments under the Medi-
care and Medicaid programs for efficient hospitals.

5. Cost estimate

:

[By fiscal years; in billions of dollars]

1980 1981 1982 1983 1984

Medicaid:

Required budget authority -0. 05 -0.11 -0.18 -0. 30 -0. 44

Outlays -.05 -.11 -. 18 -.30 -.44
IVIedicare; Outlays -.30 -. 69 -1.21 -2. 02 -3. 05

State cost programs:
.01 .01Authorization level.. . .01 .01 .01

Estimated outlays .01 .01 .01 .01 .01

The costs of this bill fall within budget subfunction 550.

The bill would reduce future federal liabilities through a change to

an existing entitlement and therefore could permit subsequent appro-
priations action to reduce the budget authority for thei Medicaid pro-
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gram. The figures shown as "Required Budget Authority" represent

that amount by which budget authority for the Medicaid program
could be reduced, as a result of this bill, below the level needed under
current law.

6. Basis of estimate: On the basis of latest CBO economic projec-

tions, the growth in hospital expenditures is expected to exceed the
national guideline prescribed in the bill. For purposes of this estimate,

it is assumed that hospitals will increase expenditures in 1979 by 13.8

percent, while the national guideline under the bill is estimated to be
12.9 percent.

A simulation model using five years of actual cost and related data
for approximately 4,000 community hospitals was developed to esti-

mate the number of hospitals failing the guidelines and subsequently
coming under revenue controls. The average hospital not exempted
would face a guideline of 13.0 percent in 1979 (see Table 1). About
55 percent of those hospitals would meet the guideline in 1979, either

through their own performance or that of hospitals in their states.

About 32 percent of the hospitals would meet the guidelines in both
1979 and 1980, and some 21 percent of the hospitals would meet the

guideline in 1979, 1980, and 1981.

Hospitals with capital expenses that were approved under the plan-
ning process before enactment of the bill would deduct the interest

and depreciation costs from their expenditures to compare their per-

formances to their guidelines.

TABLE 1.—ESTIMATES OF AVERAGE PERCENTAGE GUIDELINES IN THE VOLUNTARY PROGRAM, AND PERCENTAGE

OF COMMUNITY HOSPITALS MEETING THEM, 1979-81 i

Unadjusted Reporting period— Hospitals meeting
Year of reporting period guideline adjusted guideline guideline 2 (percent)

1979 12.4 13.0 55
1980 13.5 13.5 32
1981 11.9 11.9 21

1 Average guidelines are weighted averages for all community hospitals not in States with mandatory hospital cost

control programs and not exempted on the basis of characteristics.

2 This is the percentage of those hospitals not already exempted by characteristics or by mandatory State program.
For 1980 and 1981, this is the percentage meeting the guideline for 2 and 3 years respectively.

Less than half of all community hospitals would come under the

revenue controls during the 1979-1984 period. Of all community hos-

pitals, 22 percent woi3d probably be under mandatory controls in

1980, and 37 percent of hospital revenues would be controlled (see

Table 2) . By 1984, 42 percent of hospitals and 61 percent of hospital

revenues would be controlled.

TABLE 2.-ESTIMATES OF PERCENTAGE OF COMMUNITY HOSPITALS AND COMMUNITY HOSPITAL REVENUES

UNDER FEDERAL MANDATORY CONTROLS. 1980-841

Year of reporting period

Percent of hospitals

under Federal man-
datory controls

Percent hospital reve-

nues under Federal

mandatory controls -

22 37

33 47

38 54
41 58

61

1 At community hospitals, including those in States with their own mandatory cost control programs and those exempted

on the basis of characteristics,
2 Percent of current policy revenues.
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The revenue caps would be a combination of four factors: (1) the
percentage increase in an index of prices that hospitals pay for goods
and services, called a "market basket;" (2) downward adjustments
for the amount a hospital exceeded the voluntary guideline in the
previous year called the base period adjustment; (3) a bonus or pen-
alty depending on how a hospital's costs compared to those of similar
hospitals, called the efficiency adjustment; and (4) an increase or
decrease to take into account the incremental costs of changes in admis-
sions, called the admissions adjustment. The market basket index
would be altered to reflect each hospital's actual wage increase for

nonsupervisory personnel. For the first year that a hospital falls

under revenue controls, its actual expenditure increase in the preceed-
ing year would be averaged with its cap for the year in which its

accounting year ended.
The admissions adjustment would be left to the discretion of the

Secretary of HEW. Under the formula now assumed by the HEW
staff, and used for this estimate, allowed hospital revenues would equal
"deemed" admissions times allowed revenues per admission. "Deemed"
admissions would equal actual admissions if the increase in admissions
over the previous year was less than 2 percent. If admissions increased
by more than 2 percent, "deemed" admissions would equal 102 percent
of base period admissions plus 75 percent of the admissions above 102
percent. If admissions declined from the year before, deemed admis-
sions would equal prior year admissions minus 75 percent of the
decline.^

The adjusted 1980 cap for those hospitals subject to it would aver-

age 11.5 percent (see Table 3). The large base period adjustment for
1980—3.9 percent—reflects the substantial degree by which those hos-

pitals failing to meet the 1979 voluntary guidelines would exceed
them. The efficiency adjustment would be about zero in the aggregate.
The admissions adjustment would reduce the cap slightly in 1980 and
have virtually no effect in 1981 through 1984. The reporting period
adjustment, which combines the 1979 experience with the 1980 unad-
justed cap, raises the 1980 cap to 11.5 percent.

TABLE 3.—ESTIMATES OF AVERAGE PERCENTAGE CAPS APPLIED TO HOSPITALS IN MANDATORY PROGRAM,

1980-82 J

Base period Admissions Reporting period,

Year of reporting period Market basket adjustment adjustment Unadjusted cap 2 adjusted cap

1980 12.3 -3.9 -0. 2 8.

1

11.5

1981 11.6 -2.4 .1 9.4 10.5

1982 10.1 -1.2 0 9.0 9.6

1 Averages are for all hospitals subject to mandatory controls in that year and are weighted by allowed revenues in the

previous reporting period,
2 Components may not sum to total because of rounding. The efficiency adjustment is about zero in the aggregate.

1 For example

:

Base period admissions Actual admissions "Deemed" admissions

100 102 102

100 110 108 [(110-102) 0.75+102]
100 92 84 [100-(100-92) 0.75]
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In addition, the bill provides for bonus payments under Medicare
and Medicaid for efficient hospitals. Hospitals could receive extra
reimbursements if their costs were lower than those of similar hos-
pitals. Bonuses are estimated to cost $50 million a year (their limit),
of which the federal portion would be about $45 million.
The controls would have a substantial impact on the rate of growth

of hospital revenues. For all community hospitals, the average annual
rate of increase for 1979-1984 would fall from 14.2 percent to 12.7
percent (see Table 4)

.

Federal outlays would be reduced by a total of approximately $8.4
billion over the 1980-1984 period (Table 5). The outlay reductions
would be much larger in the out years than in 1980, when they would
only be about $0.35 billion. This pattern results from the phasing-in
of revenue controls, the reporting-period adjustment for a hospital's

first year under revenue controls, and the fact that each year's cap
would be applied to the previous year's allowed rather than actual
revenue.

TABLE 4.—ESTIMATES OF THE EFFECT OF COST CONTAINMENT ON TOTAL COMMUNITY HOSPITAL REVENUES IN

1980-84

(Billions of dollars 1]

Revenues under current Revenues with cost

policy 2 containment

Annual Annual Savings:

increase increase effect of cost

Fiscal year Revenues (percent) Revenues (percent) containment

1978 59.1 59.1
1979 67.3 13.8 67.3 13.8

1980 77.4 15.1 76.5 13.7 -0.9
1981.... 88.2 14.0 86.2 12.7 -2.0
1982 100.5 13.9 97.1 12.6 -3.4
1983 114.5 13.9 109,0 12.3 -5.5
1984 130.5 14.0 122.4 12.3 -8.1

1980-84 511.1 14.2 491.2 12.7 -19.9

1 Revenues are on a cash accounting basis. Both impatient and outpatient net revenues are included.
2 This assumes continuation of the hospital industry's voluntary effort to control hospital costs.

Note: Components may not add to totals because of rounding.

TABLE 5.-ESTIMATES OF SAVINGS FROM THE HOSPITAL COST CONTAINMENT ACT OF 1979, AS ORDERED

REPORTED BY THE HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 1980-84

[Billions of dollars]

Federal savings
—' Non-Federal

Fiscal year Medicare Medicaid Total savings Total

19801 0.30 0.05 0.35 0.59 0,94
1981 .69 ,11 .80 1.2 2.0

1982 1,2 ,18 1.4 2.0 3.4

1983 2.0 .30 2.3 3.2 5,5

1984 3,0 .44 3,5 4.6 8,1

1980-841 7.3 1,1 8.4 11.6 19,9

1 Includes savings from 1979.

Note: Components may not add to totals because of rounding.

Nonfederal payers would also experience substantial savings. These
would be about $0.6 billion in 1980, growing to some $4.6 billion by
1984 for a total of approximately $11.6 billion over the five-year pe-
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riod. Nonfederal payers would get a somewhat smaller proportion of
the savings than their proportion of revenues because caps are applied
separately to revenues from each cost payer and to those from charges
to individuals. Since revenues per admission generated by Medicare
increase more rapidly than overall revenues per admission (mostly be-

cause of the aging of the Medicare population)
,
hospitals would have

to reduce Medicare revenues to a larger degree than those from other
payers.

Some of the savings experienced by nonfederal payers will, after a
lag, increase federal revenues. Employer paid health insurance pre-

mimns are not taxable to either the employer or the employee. To the
extent that premium reductions result in increased taxable compensa-
tion or profits, federal revenues will increase.^ Premium payments by
indiAT.duals entitle taxpayers to a deduction. Keduced premiums will

increase revenues by reducing the size of these deductions. Revenue in-

creases are projected as follows

:

It is more likely that the savings estimates are too high than too low.

Factors that tend to make them too high include

:

(1) Some revenue reductions would be accomplished by shift-

ing services from an inpatient to an outpatient basis. A realistic

estimate of sa\'ings must subtract the additional outpatient reve-

nues from the reduction in inpatient revenues. Since there is little

basis for an estimate of what proportion of revenue reductions

would be derived from shifting services to an outpatient basis,

this "netting out'' was not performed.

(2) Hospitals in states having mandatory controls would be

treated more leniently under the bill, providing an incentive for

additional states to enact such legislation. To the extent that more
states enact controls and thus, more hospials are treated leniently,

net savings will be lower.

(3) Since the exceptions process was not specified in the bill, as

introduced, it was impossiblejtp allow for its effects in the calcula-

tions. The bill, as reported, specifies some of the conditions for

which the Secretary of HEW may make exceptions. But since

the Secretary's authority is the same in both versions of the bill,

their effects on savings were not included in order to maintain

consistency between estimates.

(4) Hospitals will inevitably find ways to reduce the impact of

the controls by "gaming." While impossible to predict, such be-

havior would also reduce savings.

A factor that could cause the savings estimate to be too high or too

low is changes in hospital behavior while under the guidelines. Some
hospitals would reduce their expenditures in order to avoid mandatory
controls. But others would be likely to increase expenditures.

For more detaik, see CBO, Controlling Rising Hospital Costs, Sep-

tember 1979.

2 Federal revenue increases will be limited by opportunities for employers to use premium
savings for hospital coverage to increase other health benefits.

Millions

1980
1981
1982
1983
1984

$0
20
40
70

110
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S.R. 2626 also authorizes $10 million in fiscal year 1980, and such
sums as may be necessary in future years, for grants to states with
their own hospital cost control programs to help cover administrative
costs.

The HEW estimate that the administrative costs of the program
will equal some $10 million a year appears reasonable. At this time,
however, the budgetary impact is not certain.

Effective date: The bill would first apply to hospital accounting
years ending in calendar year 1979. Savings could occur during hos-
pital accounting years ending in calendar year 1980. Revenue controls
could first be imposed January 1, 1980.

7. Estimate comparison : For H.R. 2626, as ordered reported by the
House Committee on Interstate and Foreign Commerce, the Admin-
istration has estimated higher savings than CBO. HEW estimates
total 1980-1984 savings as $41.2 billion, and federal savings at $16.7
billion. CBO estimates total 1980-1984 savings at $19.9 billion, and
federal savings at $8.4 billion.

The major reason for the differences is different assumptions on how
hospitals will react to passage of the legislation. For example, HEW
assumes that hospitals will reduce their expenditure increases in fiscal

year 1979 by an average of 1 percentage point. CBO makes no such
assumption because : ( 1 ) in addition to incentives to decrease spend-
ing, the bill contains incentives for some hospitals to increase spending,
once passage is assured; (2) most hospitals subject to the 1979 guide-

line began their accounting years before the announcement of the pro-

posal; and (3) fiscal year 1979 has ended, and hospitals are unlikely

to act prior to passage.

The second major reason for the difference is different projections

of hospital spending absent the legislation. The most important dif-

ference appears to be the varying projections of service intensity

increases. HEW projects greater service intensity increases than CBO.
Since the bill would primarily affect service intensity growth, it fol-

lows that HEW would estimate higher savings.

8. Previous CBO estimate: The Congressional Budget Office has

prepared an estimate of the savings from H.R. 2626 as reported by
the House Committee on Ways and Means (July 30, 1979) and a

revised estimate for that bill (September 17, 1979). The estimate of

savings for H.R. 2626 as ordered reported by the Committee on Inter-

state and Foreign Commerce are higher, primarily because of the more
restrictive sunset provision in the Ways and Means Committee bill.

9. Estimate prepared by: Paul Ginsburg, Scott Thompson, and
Larry Wilson, HRCD.

10. Estimate approved by

:

C. G. NUCKOLS,

(For James L. Blum, Assistant Director for Budget Analysis.)

IX. Section-by-Section Analysis of the Hospital Cost
Containment Substitute

Section 1. Short Title

Section 1 establishes the short title of the bill as the ^'Hospital Cost

Containment Act of 1979", and contains a Table of Contents.

52-219 0-79-4



54

Title I

—

Voluntary Hospital Cost Containment Program

Part A

—

Establishment of Voluntary Percentage Limits

Section 101. National voluntary percentage limit

Section 101(a) requires the Secretary, before April of each year
(beginning with 1980) to promulgate a national voluntary percentage
limit for the preceding year. The limit would be the sum of the follow-

ing four amounts:
( 1 )

Wages of nonsupervisory employees.—The percent increase

in national hospital wages for that preceding year.

(2) NoThwage hospital marhethasket.—The greater of:

(A) The actual percent increase in the national hospital

non-wage marketbasket for that preceding year, or
(B) 6.5 percent for 1979, and for any other year, the esti-

mated percent increase in the national hospital non-wage
marketbasket for that preceding year as announced under sec-

tion 101(b).

(3) Population increase factor.—The percent increase in the

national population for that preceding year.

(4) Net service intensity allowance.—One percent.

Notwithstanding this formula, the national voluntary limit for 1979
could not be less than 11.6 percent.

Section 101 (b) requires the Secretary, before the first calendar quar-
ter beginning after enactment of the bill and before each succeeding
calendar quarter before 1985, to estimate and announce the percent

increase in the national non-wage marketbasket for the subsequent
twelve-month period and the average fraction of expenses of hospitals

in the United States attributable to goods and services in the non-wage
marketbasket.

Section 102. Individual Hospital Voluntary Percentage Limits

Section 102(a) requires the Secretary to determine an individual
hospital voluntary percentage limit for each accounting year of a

hospital ending during the period beginning January 1, 1979, and
ending December 30, 1984.

Section 102(b) (1) provides that for a hospital's accounting period

that ended on Decemi)er 31, 1979, these limits would be equal to the

sum of the following four amountsT^
^

(1) Wages for nonsupervisory employees.—The percent in-

crease in the wage paid per nonsupervisory employee per hour of

the hospital for the accounting period

(2) Nonwage hospital marketharshet.—The greater of the per-

cent increase in the non-wage marketbasket of the hospital for the

accounting period, or 6.5 percent

(3) Population change factor.—The percent change in popula-

tion of the SMSA or county in which the hospital is located, or

zero, whichever is greater.

(4) Net service intensity allowance.—One percent.

Section 102(b) (2) provides that for a hospital's accounting period

that ended in 1979 before December 31, these limits would be equal to

the sum of the following two amounts

:

(1) 1978 factor.—The percentage increase in the hospital's ex-

penses in its accounting period that ended in 1978 over its ex-
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penses in its preceding accounting period, multiplied by the
fraction of the accounting period ending in 1979 that occurred
in 1978.

(2) 1979 factor,—The sum of the four amounts described in

section 102(b) (1) for the accounting period, multiplied by the
fraction of the accounting period that occurred in 1979.

Section 102(c) provides that for a hospital's accounting period
that ends after 1979, these limits would be equal to the sum of the
following four amounts:

(1) Wages for nomupervisory employees.—The percent in-

crease in the wages paid per nonsupervisory employee per hour for
the accounting period.

(2) Nonwage hospital marhetha^het.—The greater of

—

(A) The actual increase in the nonwage marketbasket of

the hospital for the accounting period, or
(B) 6.5 percent for an accounting period that began be-

fore the date of enactment of the bill; and for any other ac-

counting period, the estimated percent increase in the national
hospital non-wage marketbasket announced under section

101(b) for the twelve-month period beginning with the cal-

endar quarter in which the accounting period began adjusted
to reflect the hospital's fraction of expenses attributable to

goods and services in the non-wage marketbasket.

(3) Population change factor.—The percent change in popu-
lation of the SMSA or county in which the hospital is located, or

zero, whichever is greater.

(4) Net service intensity allowance.—One percent.

Section 102(d) permits a hospital to elect to exclude certain expenses
attributable to charity care and bad debts, a significant expansion of

capacity or services approved by the state health planning agency, or a

major expansion of a medical teaching program from the computation
of its individual hospital expenses for purposes of its individual hos-

pital voluntary percentage limit for all accounting periods of the
hospital.

PART B

—

ke\t:ew of performaxce during voluntary period

Section 111 (a) requires the Secretary, before July 1, 1980, and before

July 1 of each succeeding year, to determine whether the increase in

hospital expenses in the United States for the preceding year exceeded
the national voluntary limit. He is required to make that determination
by first assigning to each hospital's accounting period that ended on
December 31 of the preceding year the national voluntary percentage
limit computed under section 101 for that preceding year. To each hos-

pital's accounting period that ended before December 31 of that pre-

ceding year, he would assign the national voluntary percentage limit

for that preceding year adjusted to conform to the hospital's accoimt-

ing period. If the preceding year were 1979, the hospital would be

assigned a limit equal to the sum of : (1) 12.8 percent multiplied by the
fraction of the accounting period that occurred in 1978; and (2) the

national voluntary percentage limit for 1979 multiplied by the fraction

of the accounting period that occurred in 1979. If the preceding year
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were 1980 or later, the hospital would be assigned a limiit equal to the

sum of

:

(1) The national voluntary percentage limit for the second pre-

ceding year multiplied by the fraction of the accounting period

that occurred in that second preceding year ; and
(2) The national voluntary percentage limit for that preceding

year multiplied by the fraction of the accounting period that oc-

curred in that preceding year.

The Secretary would then determine the dollar amount by which the

increase in the expenses of each hospital differed from its assigned limit

and the sum of these dollar amounts. For 1979, if the sum is greater

than zero, he is required to announce that the increase in hospital ex-

penses in the United States for the preceding year exceeded the na-

tional voluntary limit for that year. If the sum is equal to or less than
zero, he is required to announce that the increase did not exceed the

national voluntary limit for the preceding year and he must credit, to

a national carryforw^ard account, an amount equal to one-half of the
dollar amount of such savings.

Before determining whether the increase in hospital expenses ex-

ceeded the national voluntary limit for a year after 1979, the Secretary
would apply any balance in the national carryforward account. If,

after applying some or all of the balance, the sum is equal to zero, the
Secretary is required to announce that the increase in hospital expenses
in the United States did not exceed the national voluntary limit for the
preceding year and he must debit, against the national carryforward
account, the amomit of the account applied. If, after applying all such
amounts (and adjusting the carryforward account accordingly), the
sum is still greater than zero, he must announce that the increase in

hospital expenses in the United States for the preceding year exceeded
the national voluntary limit for that year.

Section 111(b) requires the Secretary to report to each House of
Congress on his determination of whether the national voluntary limit

has been met, and include in the report details as to the basis for his

determination.

Section 112. Congressional review of national hospital ferformance
Section 112(a) provides that a report submitted to Congress under

section 111(b) shall be considered disapproved for purposes of section
115(a) if (A) before the end of the period of 45 calendar days of con-
tinuous session after the date the report is submitted to Congress, one
House of the Congress adopts a resolution disapproAdng such report,
and (B) before the end of such 45 day period, or, if later, the fifteenth
day of continuous session after the date one House of Congress adopts
(during such 45-day period) a resolution disapproving such report,
the other House has not adopted a resolution approving such report.

Section 112(b) sets forth the process by which a House would adopt
a resolution disapproving the report of the Secretary of Health, Edu-
cation, and Welfare. Any introduced resolution shall immediately be
referred to the appropriate committees. If the Committees have not
reported it at the end of 30 calendar days it shall be in order to move
to discharge the committees from further consideration of the resolu-
tion. Such a motion shall be highly privileged and limited to not more
than one hour of debate. Debate on the resolution shall be limited to
not more than five hours.
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Section 112 (c) provides that any interested party may institute such
actions in the appropriate district court of the United States, including
actions for declaratory judgment, as may be appropriate to construe
the constitutionality of this section or section 115(a) (2). The district

court immediately shall certify all questions of the constitutionality of
such provisions to the United States court of appeals for the circuit

involved, which shall hear the matter sitting en banc. Notwithstand-
ing any other provisions of law, any decision on a matter certified

under this provision shall be reviewable by appeal directly to the
Supreme Court of the United States. Such appeal shall be brought not
later than 20 days after the date of the decision of the court of appeals.

Section 113. State hospital performance

Section 113 requires the Secretary, before July 1, 1980, and before
July 1 of any succeeding year before 1985, to determine whether the
increase in hospital expenses in the State exceeded the State voluntary
limit for the preceding year. He would make that determination by
first determining the dollar amount by which the increase in the ex-

penses of each hospital in the State in its accounting period ending in

that preceding year exceeded the hospital's individual voluntary per-

centage limit (computed under section 102) for the hospital for the

accounting period. The Secretary must exclude from such determina-
tion any hospital the voluntary period of which ended, under section

115 (c) (2) , in a year before such preceding year.

The Secretary would then determine the sum of these dollar amounts.
For 1979, if the sum is greater than zero, he must announce that the

increase in hospital expense in the State for the preceding year ex-

ceeded the State voluntary limit for that year. If, for 1979 or later

years, the sum is equal to or less than zero, he must announce that the

increase did not exceed the State voluntary limit for the preceding-

year and he must credit, to a State carryforward account for that State,

an amount equal to one-half of the dollar amount of such savings.

Before determining whether the increase in hospital expenses in the

State exceeded the State voluntary limit for a year after 1979, the Sec-

retary would apply to it the State carryforward account. If the sum is

then equal to zero, he must announce that the increase in hospital ex-

penses in the State did not exceed the State voluntary limit and he
must make appropriate adjustments to the balance of the State carry-

forward account to reflect the amount applied. If the sum is still greater

than zero, he must announce that the increase in hospital expenses in

the State for the preceding year exceeded the State voluntary limit for

that year.

Section II4. Indimdual hospital performance

Section 114(a) requires the Secretary, when he computes an indi-

vidual hospital voluntary percentage increase, to determine whether

the percent increase in a hospital's expenses in its accounting period

exceeded its individual hospital percentage limit for the period.

Section 114(b) (1) provides that for the accounting period ending

in 1979, if there was an excess under section 114(a), the Secretary

must inform the hospital that the increase in the hospital's expenses in

the accounting period exceeded the hospital's voluntary percentage

limit for that period. If there was no such excess, the Secretary must

inform the hospital that the increase in the hospital's expenses did not

exceed the hospital's individual voluntary percentage limit for the
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period and he must credit, to a carryforward account for that hospital

an amount equal to one-half of the dollar amount r: such savings.

Section 114(b) (2) provides that for an accounting period ending
in a year after 1979, if there was an excess under section 114(a), the
Secretary must apply, against such excess and to the extent of such
excess, the balance of the hospital's carryforward account. If, after

applying some or all of such balance, there is no excess remaining, the
Secretary must inform the hospital that the increase in the hospital's

expenses did not exceed the hospital's individual voluntary percentage
limit for the accounting period and he must debit, to the carryforward
account for that hospital, the amount of the account applied. If, after

applying all of such balance, there is still an excess, he must inform the
hospital that the increase in the hospital's expenses in the accounting
period exceeded the hospital's individual voluntary percentage limit

for that period, and make appropriate adjustments to the carryforward
account.

Section 115. Duration of National^ State^ and individual hospital

voluntary periods

Section 115(a) provides that the national voluntary period will be
considered to begin with 1979 and to end with the earlier of 1984 or

the first year for which the Secreary has announced and reported to

Congress that total expenses of hospitals in the United States for the

year have exceeded the national voluntary limit for that year.

Section 115(b) provides that the voluntary period of a State will

be considered to begin with 1979 and to end with the earlier of 1984

or the first year.

(1) Which is the last year of, or is any year after, the national

voluntary period; and
(2) For which the Secretary has announced that total expenses

of hospitals in the State for the year have exceeded the State

voluntary limit for that year.

Section 115(c) provides that the voluntary period of an individual

hospital will be considered to begin with the hospital's laccounting

period ending in 1979 and to end with the hospital's accounting period

ending in 1984, or, if earlier, the first accounting period

:

(1) Which ends in the last year of, or in any year after, the

voluntary period of the State in which the hospital is located

;

and
(2) For which the Secretary has informed the hospital that the

hospital's expenses for the accounting period have exceeded the

hospital's individual hospital voluntary percentage limit for that

period.

Section 115(d) specifies that, subject to the exemptions under the

mandatory program, each hospital is subject to a mandatory limit

for each accounting period (ending before December 31, 1985) which

begins after the end of the voluntary period of the hospital.

Title II

—

Mandatory Hospital Cost Containment Program

PART A—establishment OF MANDATORY PERCENTAGE LIMITS

Section 201 . Application of mandatory limits

Section 201 (a) provides that for any accounting period of a hospital

subject to a mandatory limit, the average reimbursement per admis-
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sion payable to the hospital by a cost payer and the average inpatient
charges per admission of a hospital for the period may not exceed the
average reimbursement per admission payable to the hospital by the
cost payer, or the average inpatient charges per admission of the
hospital, respectively, from the base accounting period of the hospital,

by a percentage which is greater than the compounded sum of the
percentage mandatory limits computed by the Secretary for that ac-

counting period and previous accoum-ing periods of the hospital.

Section 201(b)(1) requires that the .average inpatient charges of
the hospital (and the average reimbursement payable to the hospital

by each cost payer) for the base accounting period be reduced by an
amomit equal to any inpatient charges (in the case of a cost payer,

any such inpatient charges attributable to that cost payer) for the

base accounting period for elements of inpatient hospitatl services that

cease to be furnished in the" accounting period subject to the mandatory
limit, multiplied by the fraction of the accounting period during

which those services are not furnished.

Section 201 (b) (2) specifies that this reduction would not apply with
respect to inpatient hospital services that have been found inappropri-

ate by the State health planning and development agency (SHPDA)
for the hospital.

Section 201(b)(3) provides that upon request by a hospital, the

State health planning and development agency for th.e hospital must
make a finding as to the appropriateness of specific health services

after requesting the recommendations of the health systems agency
for the hospital. This finding of a SHPDA would not be subject to

further review.

Section 201(c) (1) specifies that a hospital may, in accordance with
regulations prescribed by the Secretary, have its average inpatient

charges per admission computed by considering as inpatient charges
only those charges that are not uncollectible inpatient charges or allow-

ances for charity care.

Section 201(c)(2) defines for purposes of section 201(c)(1) the
term "uncollectible inpatient charges" and the term "allowances for
inpatient care provided to charity patients."

Section 202. Calculation of nmndatory percentage limit

Section 202 requires tlie Secretary, within six months after the last

day of each hospital's accounting period subject to a mandatory limit,

to compute and inform the hospital of a mandatory ]3ercentage limit

for that accounting period. This mandatory perentage limit will be the
percentage computed under sections 203 through 206 except that an
adjustment would be made to account for the percentage increase in
the hospital's expenses in the accounting period occurring prior to or
after the period subject to the limit.

Sectio^n 203. Calculation of base percentage

Section 203 requires the Secretary to compute a base percentage for
each hospital's accounting period subject to a mandatory limit. This
base percentage for a hospital's accounting period would equal the sum
of:

( 1 ) The percent increase in the per hour nonsupervdsory wages
of the hospital for the accounting period, and
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(2) The greater of

:

(A) The percent increase in the non-wage marketbasket of

the hospital for the accounting period, or

(B) 6.5 percent for an accounting period that begins before

the first calendar quarter beginning after enactment of the

bill ; and for any other accounting period, the estimated per-

cent increase, in the national hospital non-wage marketbasket
announced under section 101 (b) for the twelve-month period
beginning with the calendar quarter in which the a<x^ounting

period began, adjusted to reflect the hospital's fraction of

expenses attributable to goods and services in the non-wage
marketbasket.

Section 20J^. Efficiency adjustment

Section 204 provides that, based on the method developed under sec-

tion 314(a) for measuring a hospital's eiiiciency within a group of
hospitals, the Secretary must assign to each hospital in a group, for

each accounting period subject to a mandatory limit, a percentage
bonus (or penalty) related to the extent to which the hospital's ex-

penses (adjusted for area wage differentials) of the kind utilized in

defining the group norm are less than (or exceed) the group norm, as
follows

:

(1) A bonus of one percentage point if the adjusted expenses
are less than 90 percent of the group norm.

(2) A bonus which bears the same proportion to one percentage
point as the proportion of (A) the percent difference between the
group norm and the adjusted expenses, to (B) 10 percent, if the
adjusted expenses exceed 90 percent of the group norm but do not
exceed the group norm.

(3) No bonus or penalty if the adjusted expenses exceed the
group norm but do not exceed 110 percent of the group norm.

(4) A penalty which bears the same proportion to two percent-

age points as the proportion of (A) the percentage difference

between adjusted expenses and 110 percent of the group norm,
to (B) 20 percent, if the adjusted expenses exceed 110 percent of
the group norm but do not exceed 130 percent of the group norm.

(5) A penalty of two percentage points, if the adjusted expenses
exceed 130 percent of the group norm.

The Secretary is required to add th^^amount of any bonus to (or sub-

tract the amount of any penalty from) the base percentage computed
for the hospital for the accounting period under section 203.

Section 205. Admissions adjustment

Section 205(a) requires the Secretary to establish, by regulation, a
method for the adjustment of the base percentage (as adjusted under
section 204) for the accounting period to reflect changes in number of

admissions in the period compared to the number of admissions in a
previous accounting period. In promulgating these regulations he is

required to take into account

:

(1) The marginal costs of hospitals associated with changes in

admissions in one accounting period compared to a previous ac-

counting period

;

(2) Shifts in admissions caused by a hospital's entering into (or

ending) contracts with health maintenance organizations ; and
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(3) The impact of appripriate reductions in hospital utilization.
Section 205(b) permits any hospital that is dissatisfied with an

admissions adjustment to apply to the Secretary for an adjustment to
the extent it can demonstrate that it has a higher marginal cost for
changes in admissions in the accounting period than those assumed
under such method.

Section 206. Adjustment for fvior ferformance
Section 206(a) requires the Secretary to assign to the hospital's

accounting period a percentage reduction in order to reflect the hos-
pital's performance during its voluntary period. This percentage
reduction, subject to the limitation under section 206(b), would be
equal to

:

(1) The percentage by which the percentage increase in the
hospital's expenses in the preceding accounting period exceeded
the hospital's voluntary percentage limit for that preceding ac-

counting period in the case of the first accounting period of the
hospital subject to a mandatory limit, and

(2) Any excess amount which has been carried forward under
section 206(b) fi'om a previous accounting period in the case of a
succeeding accounting period.

Section 206 (b) provides that, in the case of a hospital's accounting
period for which the sum of the percentage penalty (if any) under
section 204 and the percentage reduction otherwise assigned under
section 206(a) would exceed one-half of the base percentage computed
under section 203 (the increase in the wage and non-wage market
basket) the amount of the percentage reduction assigned under section

206(a) for the period will be limited so that the sum of it and the
percentage penalty for the period equals one-half of the base percent-

age for the period. Any excess amount is required to be carried for-

ward to be assigned as a percentage reduction to the succeeding ac-

counting periods of the hospital subject to a mandatory limit.

Section 206(c) requires the Secretary to subtract from the base

percentage of a hospital (as adjusted under sections 204 and 205) the

percentage reduction assigned to the period.

Section 207. Excerptions

Section 207 (a) permits the Secretary, on the request of a hospital, to

make further additions to the mandatory percentage limit to allow for

higher reimbursement or inpatient charges per admission. Any such
request must be filed, in such manner and form as the Secretary shall

prescribe, with the appropriate agency or organization with which the

Secretary as entered into an agreement under section 1816 of the Social

Security Act.
Section 207 (b) requires the Secretary to establish, by regulation,

guidelines for the grounds for exceptions. Such grounds would include

the following changes and circumstances which, as demonstrated by
the hospital, result in higher reimbursement or inpatient charges pei!

admission than otherwise permitted

:

(1) A substantial change in the hospital's capacity because of

the closing of another health facility in the area of the hospital.

(2) A significant change in capacity or character of inpatient

hospital services available in the hospital.
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(3) A major renovation or replacement of physical plant.

(4) A significant shift among cost payers and other classes of
payers.

( 5 ) A significant increase in the coverage of inpatient hospital

services by a cost payer.

(6) Higher expenses associated with the special needs and cir-

cumstances (including greater intensity of care) of the hospital

because it is a regional tertiary care institution.

(7) The hospital is a sole community hospital which would
otherwise be insolvent and the State health planning and devel-

opment agency has determined that it should be maintained.

(8) Such other changes and circumstances as the Secretary finds

warrant special consideration.

A hospital may apply for an exception based upon a combination
of these factors (no single factor of which would have been sufficient

for a separate exception) , if each of these factors can be demonstrated
to have an appreciable and demonstrable effect on excess hospital

expenses.
Section 207 (c) requires the Secretary, in applying exceptions to in-

dividual hospitals, to take into account, as appropriate, the financial

solvency of the hospital and the extent to which the hospital's actions

conformed with health plans for the area in which it is located. In
determining the financial solvency of a hospital for this purpose, the

Secretary is prohibited from taking into account amounts related

to i)hilanthropy.

Section 207(d) provides that if a hospital files a request for an
exception and the Secretary has not acted on the request within sixty

days of its filing, the request for the exception would be treated as

granted.

PART B. APPROVAL OF STATE MANDATORY PROGRAMS AND
EXEMPTIONS FROM MANDATORY LIMITS

Section 211, Approval of State mandatory programs
Section 211(a) permits the chief executive of any State to apply

to the Secretary for the approval for a year of a State mandatory
hospital cost containment program. The Secretary must approve the
program for the year if the Statejijandatory hospital cost contain-

ment was established by statute before January 1, 1979; or if:

(1) He determines that the program will be applicable to all

hospitals in the State and to all revenues or expenses for inpatient
hospital services (other than revenues under title XVIII of the
Social Security Act, unless approved by the Secretary) or to at

least 75 percent of all revenues or expenses for inpatient hospital

services (including revenues under title XVIII of the Social
Security Act)

;

(2) He receives satisfactory assurances as to the equitable treat-

ment under the program of all entitiess (including Federal and
State programs) that pay hospitals for inpatient hospital serv-

ices, of hospital employees, and of hospital patients

;

(3) The program does not treat, directly or indirectly, as rev-
enues of any hospital any of the hospital's amounts related to

philanthropy ; and
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(4) He determines that for the previous year, if the State volun-
tary percentage limit (computed under section 102) were in-

creased by one percentage point, he would determine that the sum
of the dollar amounts for such previous year would be equal to

or less than zero, or he receives satisfactory assurances that such
sum of dollar amounts for the year will be equal to or less than
zero.

Section 211 (b) requires the Secretary, in establishing standards
and reviewing applications for approval of State mandatory hospital

cost containment programs under this section, to consult with the
National Commission on Hospital Cost Contaimnent.

Section 211(c) (1) exempts from a mandatory limit any accounting
period of a hospital which ends in a year in which the State mandatory
hospital cost containment program has been approved.

Section 211(c) (2) peiTmits the Secretary to waive requirements for

reimbursement under title XVIII of the Social Security Act for hos-

pitals located in States with mandatory hospital cost containment pro-
grams approved under section 211, and requires such a waiver in

certain circumstances. A request for a waiver shall be approved unless

the Secretary w^ithin 90 days disapproves it.

Section 21^. Fv/nding of State mandatory programs

Section 212(a) authorizes the Secretary to make grants to States to

assist them in planning, establishing, or operating State mandatory
hospital cost containment programs.

Section 212(b) specifies that an application by a State for assistance

must be in such forn^, submitted in such manner, and contain such in-

formation and assurances as the Secretary may require.

Section 212(c) authorizes the Secretary to provide assistance in

amounts up to 50 percent of the necessary expenses involved with the

planning, establishment, or operation of a State mandatory cost con-

tainment program, subject to appropriations.

Section 212(d) authorizes $10,000,000 to be appropriated for assist-

ance under section 212 for the fiscal year ending September 30, 1980,

and such sums as may be necessary for each of the three succeeding
fiscal years.

Section 213. Exemption of hospitals engaged in certain experiments
or demonstrations

Section 213 permits the Secretary to exempt hospitals from the ap-

plication of a mandatory limit if he determines that the exemption is

necessary to facilitate an experiment or demonstration, consistent with
the purposes of the bill, which is under section 402 of the Social Secu-
rity Amendments of 1967, section 222 of the Social Security Amend-
ments of 1972, or section 1526 of the Public Health Service Act.

PART C'—ENFORCEMENT

Section 221. Civil penalty

Section 221(a)(1) subjects the hospital to a civil penalty of 150

percent of the amount of any average reimbursement per admission

payable by a cost payer that exceeds the mandatory limit for the

hospital.
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Section 221(a) (2) subjects the hospital to a civil penalty for 150
percent of the difference between (A) the amount of any average in-

patient charges per admission that exceeds the mandatory limit, and
(B) the amount deposited with respect to such excess in an approved
escrow account, multiplied by the fraction if inpatient charges not
attributable to cost payers. Escrow account balances remaining after

the end of the last accounting period subject to a mandatory limit

would be subject to section 221 (a) (3)

.

Section 221 (a) (3) subjects amounts withdrawn in a prescribed man-
ner from an approved escrow account to a civil penalty of 150 percent
of the amount so withdrawn. Escrow account balances remaining after

the end of the hospital's last accounting year subject to a mandatory
limit would be subject to a civil penalty equal to the amount remain-
ing in such account.

Section 221(a) (4) permits a hospital which has average inpatient

charges per admission in excess of its mandatory limit to establish, in

a manner prescribed by the Secretary, an escrow account for the

deposit of amounts with respect to excess inpatient charges, in order
to avoid liability for a civil penalty. If the Secretary certifies that the

average inpatient charges per admission of a hospital fall below the
mandatory limit for an accounting period, the hospital may withdraw
from an escrow account previously established an amount equal to the
product of (A) the amount by which the inpatient charges of the
hospital for that accounting period could be increased without causing
them to exceed the mandatory limit, and (B) the fraction of those
charges not attributable to cost payers.

Section 221(b) provides that the civil penalties provided under sec-

tion 221(a) would be assessed by the Secretary only after the hospital
has been provided written notice and opportunity for a hearing on
the record at which the hospital would be entitled to be represented
by counsel, to present witnesses, and to cross-examine witnesses against
the hospital.

Section 221 (c) ( 1) permits a hospital adversely affected by an assess-

ment by the Secretary of the civil penalty to obtain a review in the
United States court of appeals for the circuit in which the hospital is

located, specifies procedural requirements and the jurisdiction of the
court, and empowers the court to affirm, modify, remand, or set aside,

in whole or in part, the assessmenlTof the Secretary.
Section 221 (c)(2) provides that no objection that has not been urged

before the Secretary would be considered by the court, unless the
failure or neglect to urge such objection is excused because of extraor-
dinary circumstances.

Section 221(c) (3) provides that the findings of the Secretary with
respect to questions of fact, if supported by substantial evidence on
the record considered as a whole, would be conclusive.

Section 221(c) (4) permits the court to order additional evidence to
be taken before the Secretary and made a part of the record, provided
that such additional evidence is material and that there were reason-
able grounds for the failure to adduce such evidence in the hearing
before the Secretary. The Secretary is permitted to modify his findings
of facts, or make new findings, by reason of additional evidence. Upon
the filing of the record, the jurisdiction of the court would be exclu-
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sive and its judgment and decree would be final, except that it would
be subject to review by the Supreme Court of the United States.

Section 221 (d) (2) specifies that a determination by the Secretary to

assess a penalty under section 221 will be final upon the expiration of a

60-day period unless the hospital against which the penalty has been

assessed files for a review of such assessment.

Section 221(e) (1) requires each private cost payer to report to the

Secretary (or an agency or organization designated by the Secretary)

data on charges, total reimbursement payable, and number or admis-
sions and related private reimbursement data for each hospital for

which it makes payments based on costs of providing services and for

which a mandatory limit applies, and provides the Secretary access to

books and records as necessary to verify such reports.

Section 221(e) (1) requires each private cost payer to report to the
United States district court or to any court of general jurisdiction in

any State in which the cost payer operates to enjoin a private cost

payer's failure to meet the requirements of section 221(e) (1).

Section 222. Conformance hy certain Federal and State programs
Section 222 specifies that reimbursement for inpatient hospital serv-

ices under the programs established by titles XVIII, or XIX of
the Social Security Act, would not be payable to a hospital for an
accounting period

:

(1) Which is subject to a mandatory limit to the extent that

the reimbursement exceeds such limit ; or

(2) Which is exempted from such a limit because the hospital

is located in a State with an approved mandatory hospital cost

containment program, to the extent that the reimbursement ex-

ceeds the limit prescribed under such program.

Title III

—

Studies, Administrative Provisions, and Definitions

PART A studies AND REPORTS

Section SOI. National Commission on Hospital Cost Containment

Section 301(a) requires the Secretary to establish a National Com-
mission on Hospital Cost Containment.

Section 301(b) specifies that the Commission must consist of fifteen

members appointed by the Secretary. Of those members, five must be
individuals representative of hospitals ; five must be individuals repre-

sentative of organizations that reimburse hospitals (of whom one

must be the Administrator of the Health Care Financing Adminis-
tration) ; and five must be individuals who are not representative of

either hospitals or of organizations that reimburse hospitals.

Section 301(c) establishes the term of appointment at three years.

Section 301 (d) provides that the Secretary appoint one of the mem-
bers as Chairman.

Section 301(e) specifies that eight members of the Commission con-

stitute a quorum.
Section 301(f) requires the Commission to advise, consult with, and

make recommendations to the Secretary with respect to the imple-

mentation of the bill, proposed modifications to the provisions of the
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bill, and any other matters that may affect hospital expehses or
revenues.

Section 301(h) permits the Commission to hire staff and consult-

ants necessary to carry out its functions.

Section 301 (i) specifies that the Federal Advisory Committee Act
would not apply to the Commission.

PART B ^ADMINISTRATIVE PROVISIONS

Section 311. Regulations and short accounting periods

Section 311 permits the Secretary to prescribe regulations to imple-
ment the provisions of the bill, and to determine or estimate any
amounts or limits specified in the bill to make appropriate adjustments
in its application with respect to short accounting periods.

Section 3M. Hearings and appeals

Section 312 provides that any hospital or payer dissatisfied with a
determination made on behalf of the Secretary may obtain a hearing
before the Provider Reimbursement Review Board if the amount in

controversy is $10,000 or more and the request for such hearing is filed

within 180 days, and requires the Board to render its decisions not
later than 60 days after the last day of the hearing.

Section SIS. Consolidated treatment of certain hospitals with common
ownership

Section 313 provides that an organization that totally owns or con-

trols in a State two or more hospitals the accounting periods of which
are subject to mandatory limits established under part A of title II,

which have the same accounting period, and which were totally owned
or controlled by the organization as of the date of the enactment of

this Act may have the limits under such part on average reimburse-
ment per admission and on the average inpatient charges per
admission (and any civil penalty thereon under section 221) computed
and applied in the aggregate for all such hospitals with the same
accounting period in the State, rather than on each such hospital.

Section SlJi.. Improper changes in admissions practices

Section 314(a) prohibits a hospital from changing its admission
practices in a manner which results4nr

:

(1) A significant reduction in the proportion of its patients

who have no third-party coverage and who are unable to pay for

inpatient services provided by the hospital.

(2) A significant reduction in the proportion of persons ad-

mitted to the hospital for inpatient hospital services for which
payment is (or is likely to be) less than the anticipated charges
for or costs of such services.

(3) The refusal to admit patients who would be expected to re-

quire unusually costly or prolonged treatment for reasons other

than those related to the appropriateness of the care available at

the hospital, or

(4) The refusal to provide emergency services to any person
who is in need of emergency services if the hospital provides such
services.
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Section 314 (b) requires the Secretary to monitor, on a periodic

l)asis, the extent of each hospital's compliance with section 315(a).

Section 314(c) (1) provides that, upon written complaint by a hos-

pital or such volume of written complaints or such reasonable docu-
mentation from any person (as the Secretary finds sufficient) that a

hospital has violated section 315(a), the Secretary must investigate

the complaint and, if it is justified, he may

:

(1) Exclude the hospital from participation in any or all of the

programs established by title V, XVIII, or XIX of the Social

Security Act, or

(2) Reduce the total amounts otherwise reimbursable to the

hospital under title XVIII of the Social Security Act in an
amount equal to $2,000 for each of the number of persons who
were not admitted as patients because of the change, or both

Section 314(c) (2) permits the Secretary to take any other action

authorized by law (including an action to enjoin such a violation

brought by the Attorney General upon request of the Secretary)
which will restrain or compensate for a violation of Section 314(a).

Section 314(d) permits an appropriate civil action to restrain an
alleged violation of section 315(a) to be brought by a person other

than the Secretary, but only if

:

(1) 180 days have passed from the date a complaint with respect

to that alleged violation has been filed by the person with the
Secretary, and

(2) Neither the Secretary nor the Attorney General has com-
menced and is diligently pursuing judicial proceedings or ad-
ministrative action with respect to the alleged violation.

Section 314 (e) specifies that nothing in section 315 restricts any right

which any person (or class of persons) may have under any other
statute or at common law to seek enforcement of the bill or to seek any
other relief.

Section 315. Determination of relative efpciency of hospitals and medi-
care and medicaid bonuses for efficiency

Section 315(a) requires the Secretary to develop (and to revise from
time to time), by regulation, a system of grouping hospitals by ap-
propriate characteristics, such as patient case mix and metropolitan
nonmetropolitan setting. He is required to establish, by regulation, a
method of measuring efficiecy within each group that provides for
setting a group norm, defined in terms of all or certain hospital ex-

penses (adjusted for area wage differentials). In determining indi-

vidual hospital efficiency under the method, the Secretary is permitted
to take into account systemwide savings attributable to lower hospital

inpatient utilization per capita in the area in which the hospital is

located. If the hospital provides care to a greater percentage of patients

65 years of age or older than the average percentage for its group, the

Secretary is required to adjust the amount of the hospital's expenses
to take into consideration the higher average costs associated with care

for patients 65 or older to the extent of such excess percentage.

Section 315(b) permits the Secretary to provide for a bonus in the

amount otherwise reimbursable to a hospital under title XVIII or
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under a State plan approved under title XIX of the Social Security
Act. Such a bonus may not exceed the lesser of

:

( 1 )
One-quarter of the total amount of the savings under such

title or plan of the hospital below the norm, or

(2) Five percent of the amount of the expenses for the group
norm per unit measurement multiplied by the number of units

of measurement associated with the hospital's performance.
It provides that the bonus may not exceed amounts used to finance

the hospital's outpatient deficit, reduce long-term debt, or fund other
uses determined to be in the public interest, and clarifies that the bonus
would be additional to Sinj other reimbursement and would not be
include for purposes of computing the mandatory limit. It requires

bonuses to be paid from the Federal Hospital Insurance Trust Fund
and under a State plan approved unter title XIX of such Act. Bonuses
in any fiscal year would be limited to no more than $50,000,000 in the

aggregate.

Section 316. Sunset provision

Section 316(a) specifies that (except as otherwise provided in the

bill) the provisions of the bill relating to

:

(1) The national voluntary percentage limit will not apply to

years after 1983

;

(2) Individual voluntary percentage limits will not apply to

accounting periods of hospitals beginning in any year after 1984

;

(3) Federal mandatory limits on individual hospitals will not
apply to accounting periods of hospitals beginning in any year

after 1984; and
(4) Medicare and Medicaid bonuses under section 315(b), will

apply only with respect to accounting periods ending after De-
cember 31, 1979, and before January 1, 1985.

Section 316(b) specifies that section 315 will not apply to changes

in admissions practices occurring after December 31, 1984, but that

the exclusion or reduction provided in section 314(c) (1) with respect

to improper changes in admission practices occurring before Janu-

ary 1, 1984, would not be precluded.

Section 316(c) specifies that the National Commission on Hospital

Cost Containment must be establislied not earlier than October 1 of

the year in which the bill is enacted and must be terminated on

March 1, 1985.

PART C—DEFINITIONS

Section 321. General definitions

Section 321 defines for purposes of the bill a number of general

terms.

The term "hospital" means an institution that satisfies paragraphs

(1) and (7) of section 1861(e) of the Social Security Act and has

satisfied those conditions during the preceding 36 months, but does

not include any such institution if it

:

(1) Had an average duration of stay of 30 days or more durmg
the preceding 36 months

;

(2) Derived 75 percent or more of its inpatient care revenues

from one or more health maintenance organizations or other pre-
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paid providers of ambulatory and inpatient health services dur-
ing the preceding 12 months

;

(3) Is located in a rural area (which includes an area that is

either outside an urban area^ as defined by the Bureau of the
Census or outside a Standard Metropolitan Statistical Area, as

determined by the Office of Management and Budget) and had
average annual admissions of 4 000 or less during the preceding
36 months

;

(4) Does not impose charges or accept payments for services

provided to patients

;

(5) Is a psychiatric hosj)ital

;

(6) Is a Federal institution.

Section S22. Depnitions relating to charges^ expenses^ and reimburse^
Tnent

Section 322 defines terms relating to charges, expenses, and
reimbursement.

Section 323. Definitions relating to marhethaslcet increases

Section 323 defines for purposes of the bill a number of terms relat-

ing to marketbasket increases.

Section 324. Definitions relating to population changes

Section 324 defines, for purposes of the bill, a number of terms relat-

ing to population changes.



XI. MINORITY AND SEPARATE VIEWS

H.R. 2626

—

Hospital Cost Containment Act of 1979

I. overview

During the 95th Congress the Commerce Committee spent over six
weeks deliberating the question of Hospital Cost Containment and
ultimately rejected imposing mandatory price controls on the nation's
hospitals. This year the Subcommittee on Health and the Environ-
ment tabled H.R. 2626 by a two-to-one margin. Nevertheless, the House
is now faced with a decision on a bill which contains all of the objec-
tionable features of the legislation which the Subcommittee saw fit

to reject.

We cannot support H.R. 2626, as amended, and would urge our col-

leagues to join us in rejecting this misguided and improperly focused
response to the rising costs of health care in this country. Certainly we
recognize that resources for health care, as for other vital services, are
not unlimited, and we have urged the initiation of a thoughtful ex-

ploration of the fundamental causes of rising health care costs. Un-
fortunately, the inflated rhetoric surrounding the Hospital Cost Con-
tainment Act since its introduction in 197T has obscured and retarded
any real effort to discern, or to modify, the economic forces leading to

increases in expenditures for health care. As described more fully

below, the Administration instead has presented legislation which will

seriously interfere with the ability of many hospitals to provide the
quality medical care which the citizens of this country have every
right to expect. Moreover, we would submit that this legislation is not
only unlikely to achieve the inflated goals which proponents have
claimed on its behalf, but will undoubtedly impose a bureaucratic

nightmare on an already over-regulated industry.

The bill is infected by at least four cardinal errors, namely : ( 1 ) it

treats the effects of rising costs rather than the root causes; (2) its

arbitrary controls affect needed care instead of only that which is

deemed to be unneeded
; (3) it fails to give sufficient recognition to the

success of the ongoing voluntary efforts to contain costs; and (4) it

will not curb the increasing expenditures for hosiptal services.

n. FALLACY NO. 1 I TREATING THE EFFECTS INSTEAD OF THE CAUSES

Most of the recent literature on increases in expenditures for hospi-

tal care has revolved around a common theme—increases in these ex-

penditures are fueled by the system of financial incentives created by
the present structure of health insurance and third-party reimburse-

ment of providers. Notwithstanding this apparent agreement on the

causes of increases in expenditures, the Administration bill, as well as

the Committee's, share the defect of ignoring the need for altering the

signals and incentives inherent in the existing system. Alain C. Entho-
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ven, a distinguished professor at Stanford University, has put it this

way:
Overall controls on hospital spending face similar pros-

pects : circumvention, unbundling, exceptions. The Adminis-
tration proposal has already been emasculated by the wage
pass-through, despite the fact that hospital workers now earn
more than their counterparts domg similar jobs in other sec-

tors. But even if it were ultimately successful at controlling
total hospital spending at the stated growth rate, there would
be no force in the system to assure efficiency or equity in the
allocation or production of serWces. At best, we would have
frozen the hospital industry" in its present wasteful and in-

equitable pattern.^

These incentives leading to growing intensity of hospital services,

especially increasing numbers of personnel and growing use of ever

more sophisticated equipment, have not been put in place by accident.

Through the passage of Medicare and Medicaid, the Hill-Burton pro-

gram. Regional Medical Programs, and a host of other categorical

health programs, as well as through the design and application of the

tax code, we have demonstrated time and time again a desire to pro-

vide the finest care available to every American, regardless of cost.

This perfectly understandable goal had led the intensity of hospital

services to grow at about five percent per year from 1969 to 1978. To
a large extent, this increase has been due to increased frequency of

common procedures, such as x-rays and laboratory tests. For example,
charges for clinical lab tests amount to about 8 percent of total charges
per stay. In 1971 these charges were about $52 per stay on the average.

By 1976. they had risen to nearly $99 per stay, or by about 90 percent.

Yet fully four-fifths of this increase was due not to inefficiency of

the hospital but rather to increased volume of lab tests per admission
(15.6 in 1971 to 25.0 in 1976). Had the volume or intensity of lab

tests provided remained constant, the increase in charges per admis-
sion would have only increased 18 percent instead of 90 percent.

In addition to the increased intensity of common procedures, there

has been major growth over the past decade in the development and
provision of specialized treatment. Such specialized treatments in-

clude organ transplants, open heart surgery, intensive care and cor-

onary care, renal dialysis, microsurgery, neonatal intensive care, burn
units, hip replacements and heart pacemakers.
The facilities to provide these specialized treatments are dispro-

portionately expensive to build, equip and operate. Had they not been
built, total hospital expenditures might have been greatly reduced,
but who among those who claim to support this bill seriously would
suggest that they should not have been built—and the people treated
for cancer, burn injuries, tramna. or renal disease deprived of their

services? Yet, H.R. 2626 certainly would impose severe limits that,

in many instances, would lead to rationing these services—and would
do so in a manner that does not relate to need or other, non-financial
considerations. Thus far, the Administration and other supporters of

1 Alain C. Enthoven. "Consumer Choice Health Plan : An Approach to National Health
Insurance Based on Regulated Competition in the Private Sector," unpublsihed report to
Joseph A. Califano. Secretary of the Department of Health, Education, and Welfare,
September 22, 1977, p. 3.
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the bill simply have not faced up to the serious legal, economic, and
moral issues that such action contemplates. When people are in need
of hospital care they expect to and should be able to receive the bene-

fits of such advances in knowledge and technology.

By the same token, those who lament that hospital or health care

costs generally are consuming a greater portion of GNP than previ-

ously are not persuasive. There is nothing magical about figures like

8 percent or 9 percent of GNP. What is important is receiving value
for money spent ; and most patients are willing to spend more money
for new and improved diagnostic and therapeutic care that may relieve

suffering or even save the lives of themselves and their families. More-
over, it has been established that when hospital expenses are adjusted

for admissions growth and patient mix chtinge (due, among other

reasons, to growth and aging of the population), for improvement
in the quality of care, and when viewed over a meaningful period
of time, the rate of hospital price increase is far lower than has been
suggested by HEW.

Nevertheless, the Administration proposed, and the Committee spe-

cifically agreed to impose, a one percent limit on annual increases in

"net intensity," under the "voluntary" revenue limits and no allowable
increase for intensity under the mandatory limits. These limits are

proposed notwithstanding the historical five percent annual increase

in intensity, and with no attention paid to the forces which cause these

increases. Unfortunately, as was amply demonstrated by the failure of

the Economic Stabilization Program's price controls to dampen tJiese

increases, there is very little reason to believe that the "flood of cost

escalation can be dammed by a system of revenue or expense controls
that leaves unchanged both the financial incentives and the values
and appetites from which tKey derive." ^

HEW and the Administration have simply refused to recognize the
central issue surrounding rising expenditures for hospital care. This
key policy issue has been stated best by Professors William B. Schwartz
of the Tufts University School of Medicine and Paul L. Joskow of the

Massachusetts Institute of Technology :

So far, public discussion of health-care costs has taken for

granted that the principal culprit is money spent for no re-

turn whatever. We doubt, after a rather close look at the
available evidence, whether pur^production inefficiency and
care that yields no medical benefit account for more than a
small fraction of the rising cost of health care. The largest

proportion of expenditures, we believe, will prove to be of the
type that buys at least some medical benefits. The key question
is to what extent such care is purchased at excessive cost and
to what extent we are prepared to forgo other investments to

provide such care.^

In other words, we need to begin a specific and detailed discussion on
what health services we wish to buy, and what portion of our resources
we wish to commit to these purposes, something which cannot be
achieved through arbitrary price controls.

2 .Tack A. Meyer. "Health Care Cost Increases," American Enterprise Institute for Pub-
lic Policy Research. Washington. D.C.. 1979. p. 29.

3 William S. Schwartz and Paul L. Joskow, "Medical Efficiency versus Economic Ef-
ficiency : A Conflict in Values," New England Journal of Medicine, vol. 299, No. 26 (De-
cember 28, 1978), pp. 1462-64.
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m. FALLACY NO. 2 : ARBITRARY CONTROLS WILL ATTECT ONLY
"UNNEEDED CARe"

The Administration's basic justification for this legislation is that

hospitals are inherently wastefiil, and that the great majority of inten-

sity increases over the past decade have been composed of unnecessary
expenditures for supei^luous gadgetry, redundant or dangerous equip-

ment, and unneeded beds. In this regard, HEAY argues that the elim-

ination of certain glaring "wastes" in the hospital system will be the

result of the passage of their proposal. However, an examination of the

largest assumed "savings,*' through improvements in efficiency, a $4
billion saving through closure of 130,000 hopital beds which HEW
estimates to be unneeded, once again underscores the illogic in the

thinking behind this bill. The Congress has recently approved a three-

year extension of the National Health Planning and Eesources De-
velopment Act of 1974, including within which was a new program to

carefully identify, and to voluntarily close, unneeded hospital capacity.

In contrast, there is nothing in this legislation about identifying clos-

ing capacity which is truly unneeded. Instead, one must assume that

the Administration intends that the bill's price controls will force the

hospitals in question to close beds due to insufficient revenue. Such a

process clearly will be indiscriminate in the extreme, and may, there-

fore, force needed hospital beds to close. For example, the hospitals

most likely to be penalized through the application of indiscriminate

percentage revenue caps will be the public hospitals which are already
poorly funded and upon which many of the poor and disadvantaged
depend for their care.

It should be kept in mind that even if one accepts completely

HEWs arguments that there exists a large amount of excess ser\dces

and capacity in the hospital industry, that excess is maldistributed,

as are all medical services in this country. The constraints on revenue

contained in this legislation might begin to shrink this excess, but

there is absolutely no guarantee that these price controls will have
more effect on unneeded services than on needed ones. The Committee
intends to impose the same basic limit—one percent^—on the intensity

increases allowed hospitals in order to meet voluntary controls, and
a zero percent limit on those who fail to meet the limit, without re-

gard to the need of a particular community for hospital services. Some
hospitals must continue to provide the esoteric services which are

needed by few patients. The Administration provides no answer to

the dilemma faced by the few patients in need of those expensive

sendees if their hospital decides to cut that ser\dce. Instead this bill

will insure that all hospitals will be underfunded rather than insur-

ing sufficient funding for those institutions and services needed by
the community.

Besides being illogical, a flat cap on intensity increases is extremely

inequitable, as well. Development of health care facilities has not

progressed evenly throughout the nation, and rural areas of the

country in receiving the benefits of modern health care teclmolog}'.

Since this legislation's price controls have no relationship to the need

of a community for new or different services, this bill will freeze in

place the existing inequitable distribution of health care services.

In other words, the Administration is proposirig to deny to a large
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segment of the American population, particularly those living in
rural portions of the South and West, the benefits of modern health
care which their fellow citizens in other parts of the nation already
enjoy. The point is, how can you cut out "fat" when it isn't there
in the first place ?

The perverse illogic of arbitrary price controls can be demonstrated
in another way because these controls will reward hospitals which
have been ineflficient in the past, or which have a number of services

or facilities which are underused, and will penalize hospitals which
have ben frugal and efficient, or which have stopped providing un-
needed or underused services. This is because the limits on the allow-
able rate of increase under the voluntary program are a percentage
of what the hospitals' expenses were in the base year. Thus hospitals

which have been cost-conscious or have deferred high-cost improve-
ments will have a lower limit than thos© which have spent more in

the past. One thing is clear: a flat percentage of a "fat" budget pro-

vides higher revenue than a flat percentage of a "lean" budget.

IV. FALLACY NO. 3 : VOLUNTARY EFFORTS TO CONTROL COSTS WON't WORK

In late 1977 the American Medical Association, the American Hos-
pital Association, and the Federation of American Hospitals joined
together with representatives of health insurers, labor, business, and
consumers to form the Voluntary Effort to contain health care costs.

The success of this effort has been dramatic.
In the first year of its existence, the Voluntary Effort was success-

ful in reducing the rate of increase in hospital expenses from 15.6

percent in calendar year 1977 to 12.8 percent in calendar year 1978.

The latest available data on the Voluntary Effort indicate that the
rate of increase in hospital expenses was 13.0 percent in June 1979,

which was less than the increase experienced last June, 13.7 percent.

The June 1979 increase would have been considerably lower if in-

flation generally had not accelerated to near record levels. In fact,

inflation in the general economy, rather than hospital "inefficiency",

continues to be the major obstacle to the success pf the voluntary
effort.

In the first half of 1978, inflation was running about 6.8 percent.

By the first half of 1979, the rate of increase was 3.4 percentage
points higher—10.2 percent. The ratejjf^ increase in hospital expenses,

in contrast, increased only 0.3 percentage points, from 12.0 percent
for the first half of 1978 to 13.2 percent in the first half of 1979. This
performance was achieved by hospital administrators and physi-

cians, through voluntary restraint and commitment to the goals of

the Voluntary Effort.

If inflation had continued at the 6.6 percent rate in late 1977 when
the Voluntary Effort was formed, the June 1979 increase in total

expenses would have been 11.2 percent, and the increase for the first

six months of 1979 would have been 11.8 percent, more than one per-

centage point below the rate of increase for the first six months of
1978. As these data clearly demonstrate, general inflation in the econ-
omy is presently the most important factor in explaining rising hos-
pital expenditures. In other Avords, it is illogical in the extreme to

impose price controls on one segment of the economy while prices in



75

all other areas are on the rampage. In fact, it is almost incompre-

hensible that the one segment of the economy which has responded
positively to President Carter's call in his January 1978 State of the

Union address for "voluntary efforts" to fight inflation is the one

which is faced with the imposition of arbitrary price controls. It is

therefore not the least bit surprising that half of the Committee-—21

members—voted to reject mandatory price controls and to support the

Voluntary Effort by voting for the Broyihill amendment.

v. FALLACY NO. 4 ! H.R. 2 6 2 6 WILL SUCCESSFULLY REDUCE EXPENDITURES
FOR HOSPITAL CARE

Perhaps the most unfortunate and inconceivable aspect of this legis-

lation is that it is unlikely to stem the increases in expenditures for

hospital care, but it undoubtedly will have a negative impact on the
ability of hospitals to provide care which is needed. It is important
to note that various observers have questioned the impact of the Eco-
nomic Stabilization Program (August 1971 through April 1974) on
rising hospital costs.* For example, as one commentator has pointed
out, the use of hospital services (as measured in adjusted patient days)
registered the highest increase in 6 years during fiscal year 1974. ESP
was in effect for 10 months of fiscal year 1974.^

As asserted above, H.R. 2626 does nothing to curb the existing in-

centives and appetites for increasing expansion of hospital services

and thus it is especially interesting that the rate of increase in total

hospital assets increased from 11.0 percent in 1971 to 13.5 percent in

1972 and remained above 11 percent for the duration of ESP.^ In
other words, regardless of the imposition of controls on revenue, hos-
pitals continued to find funds to finance the expansion of capacity
which has been found to have an extremely important impact on total

hospital expenditures.
Under H.R. 2626, controls under the mandatory program would

be on inpatient revenues per admission. One can realistically expect
hospitals to attempt to maximize their revenues—^possibly just to sur-

vive in some cases—by increasing the number of patients admitted.
Also, hospitals may try to provide more care on an outpatient basis

—

and may do so in serious cases where inpatient care would be warranted
but costly to provide. In the same fashion, hospitals may be forced to

provide some services outside of their institution so that revenues will

not accrue to the hospital, although total health care expenses will not

be reduced. Other hospitals may find it necessary to admit low-cost

patients who would be more appropriately treated on an outpatient

basis, thus lowering the hospital's average cost per admission.

The point is a simple one—namely, that it is naive and unfortunate

to assume that legislators or bureaucrats can bring about a meaningful
reduction in the cost of hospital care simply by ordering that it occur

through establishing still another regulatory apparatus. People in this

country who need medical care properly will seek it
;
and, doctors and

hospitals will respond as they properly should—^by providing it, and

*Paul J. Feldstein and John Godderis, Alternatives in Hospital Reimbursement: A
New Analysis (A publication of the Council of Community Hospitals, p. 14).

5 Robert A. Zelten. Ph.d.. "Hospital Cost Containment and Hospital Fiscal Manage-
ment" (A Project Hope publication, 1978. p. 8).

. ,^ . mr. T. 7
« David S. Abernethy and David A. Pearson, Regulating Hospital Costs; The Develop-

ment of Public Policy (Ann Arbor: Health Administration Press, 1979).
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getting paid one way or another for doing so, as they must do in order
to stay in business. If there is to be a reduction in the cost of hospital
care, such a reduction must occur instead through developing systems
and mechanisms that give all of the actors in the drama—patients,
health care professionals, institutions and payors—appropriate incen-
tives to reduce unnecessary utilization and to use the least costly
method of providing needed services.

Even more distressing is that H.R. 2626 will impose this inequitable
and unworkable regulatory scheme on an industry already overbur-
dened with regulation. Any hospital which experiences a change in
services or capacity which implies higher revenue or rising admissions
undoubtedly must request an exception from the Secretary with the
associated tangle of red tape. Moreover, the Secretary has a great deal
of discretion, not only in granting exceptions, but (incredibly) even in

deciding whether and on what grounds to consider a hospital's re-

quest for an exception. Applying for exceptions with possible hearings
and appeals will be a time-consuming, expensive, and as experience
under ESP clearly demonstrated, a frustrating, often fruitless ex-

perience for the hospital. Without question, it will be the patients

—

and the taxpayers—who will have to pay for the excess of regulatory
zeal mandated by H.R. 2626.

\

The vague mandate of this legislation allowing the Secretary to '

j

specify whatever grounds for exception he or she may desire is indica- 1

tive of the most objectionable aspect of this bill. As pointed out above,

the bill's revenue caps are unlikely to provide sufficient control to

ensure that hospitals will cut their costs by cutting waste. In fact,

the revenue controls generally provide a counter-incentive to eliminat-

ing unneeded hospitalization or services. However, the legislation pro-

vides tremendous latitude to the Secretary to modify or otherwise

manipulate the actual revenue limits imposed on hospitals.

These modifications include adjusting the components or the weights

in the hospital market baset index—^the mechanism used to "pass

through" the costs of goods and services hospitals buy—and modify-

ing the factors used to group hospitals for purposes of the "efficiency"

adjustment. Perhaps most importantly, the bill allows the Secretary

to establish, by regulation, adjustm.ents "to reflect changes in the num-
ber of admissions," or, in other words, authority to reduce allowable

revenue per admission for hospitals experiencing increased admissions,

no matter what the reason for that increase may be.

Due to the bill's lack of impact upon the existina: incentives the

health care system provides, and the resulting inability to actually

stem rising expenditures for hospital care, it is clear that HEW will

have every incentive to use these adjustments to screw down tighter

and tii2:hter on hospital revenues in order to achieve the inflated claims

nwde in advocating passage of H.K. 2626. In this sense the true nature

of H.R. 2626 becomes clear—the bill grants to the Secretary of HEW
the discretion, and the power, to become directly involved in the man-
ng:ement of this country's hospitals without achieving the objective

to which the bill is suDPOsedlv addressed—reducing expenditures for

hospital care throusrh the application of revenue caps. It is inconceiv-

able that anyone believes that the Federal Government can do a better

job running over 6,000 hospitals than can those who presently are

administering these institutions.
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The main question, therefore, is whether establishing the Secretary

as a hospital czar is the most desirous or appropriate way to ensure
that the American people receive the greatest value for the dollars

they spend on hospital services.

Wliile the health care market is admittedly imperfect due to the
unrestrained demand for hospitalization generated by current policies,

this is an argument for changing those policies, rather than adding a

new layer of federal controls. The hospital system is currently fraught
with problems, because the incentives in the system are biased toward
^maximizing expenditures. Attempting to cap the system without
changing the fundamental incentives of patients and physicians order-

ing services will only ensure that the quality of the product declines.

The Hospital Cost Containment Act, because it fails to deal with the

underlying problem of excessive demand for services, cannot possibly

deliver on its promise of a quality product for fewer dollars. It can
only ensure that expendtures keep rising while the product
deteriorates.

This cannot possibly be what the Congress—or the American peo-

ple—hope to accomplish in dealing with the problem of rising hospital

costs.

James T. Broyhill.
Samuel L. Devine.
Tim Lee Carter.
James M. Collins.
Tom Corcoran.
Gary A. Lee.
Tom Loeffler.
William E. Dannemeyer.
Carlos J. Moorhead.
Dave Stockman.
Clarence J. Brown.



THE ADDITIONAL MINORITY VIEWS OF THE
HONORABLE DAVE STOCKMAN

When viewed in the abstract, it is difficult to imagine why anyone
would oppose efforts to constrain the rise in the cost of hospital care to

the American people. Even putting total social costs aside, the ever-

rising volume of dollars pouring through the federal budget into the
hospital system poses a severe threat to the ability of the federal gov-
ernment to meet other pressing domestic and foreign policy objectives.

The situation appears to cry out for strong and dramatic action.

Armed with this perception, the President and the media have
taken the Commerce Committee strongly to task for its failure to

report the Administration's Hospital Cost Containment Act swiftly.

They viewed last year's defeat in Committee as a victory by parochial
special interests over the compelling public interest in constraining
hospital expenditures. This perception helped to fuel the massive Ad-
ministration effort of this year that finally succeeded in levering the
bill out of the Commerce Committee and to the floor.

Before my colleagues accept this vote as an endorsement of this bill's

merits, however, I would urge them to look below the surface of this

legislation to determine just what effect this bill would have on our
nation's health care delivery system. For despite its noble objective,

this bill would not markedly improve our hospital cost problems at

all. Rather, because its simplistic "solution" to the hospital cost prob-
lem is based on a wholly mistaken understanding of why things are

going wrong, it will simply mire the system knee-deep in regulation,

generate perverse cost-increasing incentives for hospitals, and hope-
lessly obscure the task of finding workable solutions to the real un-
derlying problem. As a result, far from being a promising way of
achieving hospital cost savings and cutting sharply into the inflation

rate, this bill is actually the worst possible response to the problem of

rising hospital costs.

1. THE CASE FOR HOSPITAL-SECTOR^ONLY ECONOMIC CONTROLS
HAS EVAPORATED

When the Administration unveiled its Hospital Cost Containment
Act in the spring of 1977, the notion of applying special treatment to

rising costs in the hospital sector had a certain surface plausibility.

At that time, the annual rate of increase in total expenditures in hos-

pitals—HEW's measure of "inflation"—was running in excess of 15

percent, while the overall rate of price increases in the economy, as

measured by the CPI and the GNP implicit price deflator, was in the

6-7 percent range. Given the size of this "inflation gap" between the

hospital sector and the rest of the economy, it seemed reasonable that

the rise in hospital costs indicated a special problem requiring a unique

solution.

(78)
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In the last thirty months, however, this ''inflation gap" has com-
pletely disappeared. In fact, the rate of increase in hospital expen-
ditures per case has actually fallen below the overall rate of inflation,

rising 12.3 percent in the 12 months ending in June, compared to the
13.2 percent CPI increase over the same period.

There are two reasons why the gap between the rate of increase in

hospital costs and the overall inflation rate has closed so quickly. First,

the rate of increase in 1977 was itself abnormally high. Hospital ex-

penditures prior to the 1976-1977 period had been subject to particu-
larly stringent limits under the Economic Stabilization Program of
1973 and 1974. As in most other sectors of the economy, the lifting of
the controls induced a short-lived spurt of expenditures increases as

hospitals made otherwise normal purchases that had been deferred
during the years of controls.

The second reason for the narrowing of the inflation gap is the suc-

cess of the Voluntary Effort by the hospital industry to hold down
hospital costs. Because of these efforts, hospital expenditure increases

have been cut from 15.6 percent in 1977 to below 13 percent this year,

even though the inflation rate in the overall economy has doubled in

the 18-month life of the voluntary progi^am.

The disappearance of the inflation gap that supposedly justified

stringent hospital revenue controls demonstrates the dubious nature

of attempts to control prices in only one sector of the economy. Single-

sector controls caimot constrain the pass-through inflation in the

prices of goods and services that hospitals buy from imcontrolled

sectors of the economy. Due to the fact that more than 75 percent of

all hospital costs represent purchased labor, fuel, food and supplies

—

which reflect current economv-wide price and inflation conditions

—

the only way to control hospital costs is either to deny hospitals the

right to recover these costs, or else to force a reduction in the quan-

tity—and quality—of services offered by hospitals. Given the alterna-

tives—^bankrupting hospitals or forcing cuts in the quality of medical

care available to the American people—the notion of hospital-only

price controls is really totally worthless as a means of combating

inflation.

2. LASHIXG IXFLATIOX WITH A WET XOODLE A FRArmTLEXT ARGIT^IEXT

Even if a means could be found to constrain the rate of hospital

expenditure increases without damaging our health care deliver^^ sys-

tem, it would still be preposterous to expect hospital cost controls to

have any measurable impact on the rate of inflation. The hospital

cost coniponent of the Consumer Price Index accounts for less than

i percent of the total index weight, and hence even a massive rediiction

in the rate of increase in hospital prices would have only a miniscule

impact on the behavior of the total index. At the present time, a cut

in the rate of increase from the current level of 13 percent to 8 per-

cent—a massive retrenchment that would mean bankmptcy for sig-

nificant share of the nation's hospitals, or a stringent reduction in

the level of hospital services available to many needy patients—would

only lower the CPI from 13.2 percent to only sightly less than 13.1

percent. Such a questionable gain would hardly justify the incredible

hardships the nation's health care system would have to endure to

achieve it.
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The Hospital Cost Containment Act, of course, would achieve no-
where near such a massive reduction. For this reason, an econometric
forecast prepared by Data Resources, Inc., the noted economics con-
sulting firm, indicated that even if the Administration's bill as origi-
nally introduced lived up to the Administration's wildest expectations,
the bill would only shave an average of less than 0.1 percent ofl the
inflation rate between now and 1984. Hence, the Hospital Cost Con-
tainment Act can simply not be justified as even a minor weapon in
the fight against inflation.

3. THE TOPSY-TURVY LOGIC OF HOSPITAL COST CONTAINMENT: REWARD
THE FAT, PENALIZE THE LEAN

On the theory that hospital revenue controls actually work, the
Administration's bill as reported by this Committee provides an auto-
matic exemption to the ten states that have enacted their own versions
of mandatory cost containment programs before January 1, 1979.

Moreover, these states would retain their exemption under this provi-

sion for the life of the program, even if they subsequently prove
totally ineffective. The sole requirement for the exemption is that the
state's enabling statute remain on the books. A comparison of hospital

costs in these ten exempt states raises' serious questions about why these

ten states are in fact singled out for an exemption from the provi-

sions of this bill. For in terms of costs, these states are hardly models
for the nation; on the contrary, they are undoubtedly the worst
offenders

:

Source : American Hospital Association Annual Survey.

In short, these states average 30 percent more per typical admission
than other states, and account for better than 25 percent of all hospital

expenditures despite the fact that they experience fewer than 20 per-

cent of all hospital admissions. Yet under this bill, they are prospec-

tively given carte blanche to decide their own fates. By contrast, the

ten lowest-cost states without mandatory control programs have aver-

age per-patient costs 44 percent below the level of the exempt states,

but are almost certain to feel the heavy hand of federal regulations

under the bill as proposed.
Another way to highlight the perversity of concentrating on "rates

of increase" to the exclusion of other more meaningful factors is to

examine the actual amount by which hospitals in the various states

would be allowed to increase their expenditures for patient care under
this legislation

:

1978 Average Cost per Admission

10 exempt States
Other 40 States
10 lowest cost States.

$2,060
1,587
1,163

AllowaMe increase under an 11.6-peroent cap

1978 expenses/admissions.
Allowable increase

$2,060
234

10 lowest cost States :

1978 expenses/admissions.
Allowable increase

1,163
135

Source : American Hospital Association Annual Survey.
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As this table indicates the nation's high cost states would be allowed
cost increases 75 percent greater than the nation's lowest cost states.

This is a sad form of "cost containment."
In all, by measuring hospital performance in terms of percentage

changes from pre-existing levels rather than in terms of actual costs,

the system proposed in this legislation rewards the excesses of past

behavior, without regard to the efficiencies—if any—in a hospital's

current practices.

4. THE "voluntary" FORMULA CONTROLS ADMISSIONS NOT COSTS

This program is advertised as only a "standby" measure, triggering
mandatory controls only if hospitals fail to keep their total cost

increases within the bounds of voluntary limits established by the

Secretary. Yet performance against this "voluntary standard"—which
will be measured in terms of total hospital expenditures rather than
hospital unit prices—has about as much reliability as a predictor of
efficiency as would throwing darts at an alphabetical list of the nation's

hospitals.

By measuring performance solely on total expenses, the Administra-
tion ignores the extreme fluctuations from year to year in hospital
expenses due to substantial variations in the number of patients that
hospitals serve. This is dramatically illustrated in the table below,
drawn from data on actual hospital experiences in 1977 and 1978. Had
the 11.6 percent expenditure limit been in effect in 1978, the first five

hospitals listed would have "failed" the voluntary test and been sub-

ject to mandatory controls for 1979, due solely to their large admis-
sions gains. By contrast, the second five would have "passed," due to

significant admissions declines. Yet in terms of actual expense- growth
per case treated, the "failed" group had expense growth 52 percent
lower than the gi'oup that would be exempted from mandatory controls.

There is an obvious lesson here for hospital administrators, should
they ever be faced with the "voluntary" program provided in this bill

:

the best compliance strategy will be to keep as many sick people as

possible out of their hospitals.

RATES OF INCREASE IN TOTAL EXPENDITURES AND EXPENDITURES PER. CASE, 1977-78

(In percent)

Total expense Admissions Expenses

change change admission

"Failed" group:
Hospital A.. 14.6 7.2 6.9
Hospitals. 14.1 6.9 6.8

Hospital C. 15.3 4.0 10.8

Hospital D.. 17.5 13.3 3.8

Hospital E 15.0 3.5 11.2

Group average — 7.9

Exempt group:
Hospital F 9.8 -7.0 18.0

Hospital G 2.0 -12.3 16.3

Hospital H 5.1 -8.3 14.7

Hospital I 8.3 -3.4 12.2

Hospital J... 8.0 -10.2 20.3

Group average .-. - 16.3

Source: American Hospital Association Guide to the Health Care Field, 1979.
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5. THE NEW LUDDITES AT HEW I THE INCREDIBLE ARGUMENT THAT 80 PER-
CENT OF HOSPITAL TECHNOLOGY AND SERVICE GROWTH HAS BEEN PURE
WASTE

A hospitals-only control program obviously cannot control the
prices paid for wages, fuel, food and other items without causing
strikes by unfairly-treated workers, or leaving hospitals stranded
without adequate supplies. Hence, the Administration's program
simply "passes through" these costs based on a set of wage and non-
wage "market basket" formulas that attempt to measure the rise in

input prices that hospitals actually face. With input prices completely
passed through, the only expenditures left for the controls to bite are
those outlays in excess of price inflation that hospitals have tradi-

tionally made—for more and better-trained employees, new tech-

nology, and other service intensity-increasing additions—to improve
the quality of hospital service.

In this decade, hospitals have indeed upgraded their product
rapidly, with intensity-increasing expenditures running in the range
of 5% annually. Yet since the only way that a control program that

passes through unit input prices can reduce expenditures at all is to

cut severely into this trend, the Hospital Cost Containment Act pro-
poses to slash the rate of allowable intensity growth to 1% annually
under the voluntary program—and then to eliminate intensity

increases altogether if hospitals fall under mandatory controls.

Now, given our traditional interest in improving the quality of

health care available to the American people, and the myriad explicit

federal policies that support the extension of quality medical care to

those who are currently underserved, it would seem contrary to every
notion of equity to constrain the rate of growth in the quality of hos-

pital services so severely. Yet forced by its inability to control input
prices in a single-sector control program to make cuts somewhere,
the Administration has been forced to argue that 80 to 100 percent

of all growth in the quality and intensity of services in this decade has
in fact been waste. Only by arguing that the great majority of inten-

sity-increasing expenditures of the last ten years have been absolutely

worthless can it hope to justify its proposed elimination of virtually

all quality improvements in hospitals over the life of this program.
While this theory has found a certain amount of support among

those who generally view new technology with suspicion, the simple
facts dramatically contradict the notion that improvements in hospital

services have generated staggering costs without benefit to the public.

For example, the operation of coronary intensive care units and
improved patient monitoring equipment have been a large part of the

increase in hospital service capabilities. Yet an examination of hospital

discharge statistics demonstrates that thousands of lives have been
saved by these high-technology facilities. In the last fifteen years, as

a result of the introduction of these life-maintaining units, the in-

hospital rate of death among heart-attack victims has fallen 30 percent.

Similarly, neonatal intensive care units have made an equally im-
portant contribution to the significant decline in infant deaths within
seven days of birth. Within just ten years since the introduction of

these specialized units, such deaths declined from 15.9 per 1,000 births

to 10.0, or a dramatic 37 percent.
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Further, the improvement in hospital service capabilities represented
by these consistent quality improvements have often resulted in de-
creased costs for the total economy. Today, for example, sophisticated
physical therapy procedures are allowing many individuals to return
to productive work who otherwise would be permanently incapacitated.
The savings in terms of disability-associated costs alone more than
justify the dollars spent in providing these services.

In all. it is ludicrous for HEW to clain that the great majority of
intensity-increasing expenditures in hospitals are valueless and essen-

tially wasteful. It is equally ludicrous for the Administration to pro-
pose to freeze the current level of technology and service capability in

its track as its sole method of "cost containment.*' Far from being a
discriminating approach to slowing the rate of increase in hospital
costs, such an approach is a blunderbuss blast at needed improvements
in hospital care quality and efficacy.

Sensing this fundamental objection to its proposals, the Adminis-
tration has gone to great lengths to con\T.nce the Congress that their

proposal for a sharp limit on hospital service intensity increases is a

"net*' limit. By this they mean that hospitals can finance intensity in-

creases far in excess of the 1 percent limit if only they are willing to

eliminate "waste'* from their existing operations.

The waste they propose to eliminate, however, turns out to be a sheer

bureaucratic concoction. In testimony before the Health Subcommittee
on this bill, Maryland Hospital Commission Administrator Harold
Cohen indicated that in a detailed budgetary review of Maryland hos-

pitals that was conducted as part of the Maryland mandatory cost

control program, the hospital analysts of the Commission could iden-

tify only about 2 percent of total hospital costs as being "unreason-

able." Given that Maryland hospitals were at the time among the

highest-cost hospitals in the country, this is hardly encouraging evi-

dence that there will be enough waste lying around to be cut in the

name of further intensity increases.

It should also be noted that financing new hospital services by
"waste substitution," even if feasible, is essentially a one-time capabil-

ity. After the "waste*' has been converted to savings applied to new
equipment and staff, no further waste will be left to finance continued

product quality improvements. Far from being a reservoir of potential

financing for hospital service capacity increases, "waste substitution"

is instead a sure-fire formula for stagnation in—or even for contraction

of—the quality of hospital services.

6. RUBE GOLDBERG STRIKES AGAIN

The rhetoric accompanying the Hospital Cost Containment Act
suggests that this program amounts to an interim program in which

simple voluntary, or standby revenue growth formulas will be imposed

pending more permanent cost-containing policy changes in the near

future. 'Yet even a quick scan of the pages of obscure and complex for-

mulas for compliance contained in the bill will confirm just the op-

posite conclusion: the sheer administrative complexity of this bill

would make both HEW implementation and hospital compliance a

staggering nightmare of hyperregulation.

Under this bill, before a hospital would know even remotely whei^e

it stands relative to either the voluntary limits or the mandatory ceil-
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ing'/penalty aspects of the bill, four major sets of administrative
determinations would have tO' be made:

A. EligiMlity for front-end exemption

A hospital Avould be exempt from mandatory controls if it fit one
of the following categories:

{a) It was located in one of the ten states that enacted manda-
tory cost containment programs before 1979.

( 6 ) It was located in a state with a mandatory program enacted
in 1979 and thereafter, if the program met a laundry-list of condi-

tions laid down by the Secretary. Hospitals, of course, would not
know until a waiver was finally granted whether it was in fact
exempt or not under this provision.

((?) It was involved in a demonstration project under section

213 of the Social Security Act.
{d) It turned out at the end of the year that at least 75% of

its patients were enrolled in a Health Maintenance Organization
(HMO).

(e) It was located in a non-urban area and averaged fewer than
4,000 admissions per year for each of the last three years.

The result of all these front-end exemptions, of course, is that better

than half of the nation's hospitals, comprising a major share of total

hospital expenditures, would be exempt before the program ever began.
Determining whether the hospital in fact qualified for its exemption,
however, could conceivably take years.

B. Secretarial determination of three hey formulas

In order for the Secretary even to begin publishing limits for

individual hospitals, he must first work out the statistics that would be
used to fill in the blanks in many of the limit-computing formulas,
which are essentially left to the Secretary's discretion.

(1) The nomoage markettasket.—To begin with, the Secretary must
construct a "nonwage marketbasket," w4iich is really a specialized

producer price index for hospitals, in order to determine just how much
allowance is made for passing through nonwage costs. Not only must
he determine accurate measures of the chano^es in hospital input prices,

but the formula also calls for him to establish the weights with whicli

each price element will be considered in the index. Given the fact that

an artifically low weight for, say, ener^ costs, could artifically force

doAvn both the voluntary and mandatory limits for New England's
hospitals below starvation levels, litiijation attacking each judgment
call the Secretary makes in determining the formula would be inevi-

table. Considering that any weight given by the Secretary to a market-
basket item will harm some hospitals and help others, controversies

dragsring on for years on each tenth of a percentage point are not only
possible, but odds-on favorites to occur. Hence, the great majority of

hospitals will imdoubtedlv learn their final 1980 limits in the fall of

1983, at which point it will be very difficult for them to control their

1980 costs in such a way as to ensure compliance.

(2) The ''''eMcidncy'''' adjustment.—Operating on the theory that

hospitals should be judged in light of how well they perform relative

to other similarly-situated hospitals, the bill calls for the Seoretan;
to distribute hospitals into "peer groups," and then to select certain
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cost categories with which to make comparisons among hospitals.

"Efficient-' hospitals discovered through this exercise would be given
up to a 1% increase in their mandatory limits as a "bonus"; hospitals

determined to be "inefficient"' would have their mandatory limit slashed

by as much as 2% as punishment for their sins.

Given the fact that decreasing a mandatory limit would in effect

drive the level of allowable increase well below the overall inflation

rate—and the fact that each percentage point can mean hundreds of

thousands of dollars in revenue to a hospital—there will be consider-

able interest among the various parties involved over hew the group-
ings are made and which expenses are selected for comparison. The
arbitrary nature of this method of deeming hospitals "efficient" Avill

only exacerbate the rush to the nearest District court, which will then
spend the next four years determining bonuses and penalties for each
of thousands of hospitals that could be potentially subject to controls.

(3) The admissions adjustment formula,—After the marketbasket
indexes have been adjusted for "efficiency," the bill next calls for the

Secretary to make adjustments to a hospital's mandatory limits based
on whether a hospital's admissions increased or decreased over the

year the program went into effect. As one might otherwise surmise,

however, the bill does not call for a higher limit for those with increas-

ing admissions; quite the contrary. Operating on the theory that unit

costs falls as admissions rise, the formula calls for a lower increase

limit for rising admissions, and a somewhat higher limit for hopitals

whose admissions decline.

The bill is silent on a number of key questions, hoAvever, such as how
the adjustment will be computed, how much of an adjustment will be
computed and how much of an adjustment the Secretary should make,
and provides no guidance other than the fact that the Secretary is

given carte blanche authority to make adjustments for admissions and
"such other factors as he deems appropriate."

The net result of all these calculations, adjustments, bonuses, and
penalties is to give the Secretary almost limitless authority as to where
each hospital's maclatory control limits should be set. It would be

charicable to assume that the Secretary will.make a good faith effort

to be fair to all concerned. Yet because of the Avholly arbitrary and
unjustified nature of all of these tortuous judgment decisions, the Sec-

retaiy is given widespread authority—both explicit and unplied—to

tinker with the formulas to make them more palatable to all concerned.

C. The exceptions process

If a hospital believes that it has been unfairly penalized by the

mechanistic operation of the formulas that the Secretary devises, it

can appeal to the Secretary to grant an exception. Recognizing the

tremendous potential for mischief inherent in the formulas, the bill

provides the following partial list of reasons why a hospital might be

given special consideration

:

(1) If national prices change data differ markedly from local

conditions, a hospital can ask the Secretary to use local data, if

available.

(2) If hospital expenses rise due to the cost of providing charity

care to indigent patients or because bad debts are rising, the hos-

pital can appeal to have its limits computed net of these expenses.

52-219 0-79-6
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(3) If a hospital gets the approval of a state health planning
authority to terminate unneecled facilities, it can apply to the

Secretary to retain the cost of providing those services in t)he

hospital's accounting base to help it comply with the limits.

(4) If the hospital has had a new capital expenditure approved
by the State prior to enactment of the bill, it can appeal to have
the capital costs of the project passed throug^h under the manda-
tory limits. If it is a teaching hospital, it can also ask for the pass-

through of the operating costs of such projects.

(5) If a nearby hospital closes or severely curtails its activities,

another hospital can apply for special treatment to cope with the
ensuing influx of patients.

(6) Exceptions are also potentially available for several other
categories of unusual circumstances

:

(a) A "significant change" in . capacity or character of
services available in the hospital.

(h) A major renovation or replacement of the hospital's

physical plan.

(c) A significant shift in the proportion of revenues com-
ing from various sources.

(d) A significant expansion of insurance coverage by any
or all of the carriers who insure hospital patients, and

(e) A hospital is a sole community provider that would
otherwise go bankrupt.

Clearly, only the nation's least enterprising hospitals would fail to

attempt to gain an advantage under at least one of these myriad special

circumstances provisions. The resultant flood of exemption requests to

HEW would undoubtedly swamp that Department in record volumes
of red tape. Should HEW fail to deal effectively with these issues to

the hospital's satisfaction, however, and cause a hospital to be assessed

a penalty it feels it does not deserve, the hospital of course has recourse
to a lengthy appeals process. Should a hearing before a Provider Re-
imbursement Review Board fail to bear fruit, the hospital moves next
to a full-blown hearing—complete with cross-examination of wit-

nesses—before the administrative review unit within the Department.
Failing successful disposition at this phase, the Secretary is then
guided to negotiate the penalty amount with the hospital

;
failing sat-

isfactory resolution, the hospital is entitled to judicial review.

Nor are the financial matters th^^nly potential source of boondog-
gles of epic proportions. A hospital is prohibited under the bill from
pursuing certain otherwise logical courses of behavior to escape the

effects of revenue controls. These include

:

( 1 )
Deleting services without State approval

(2) Reducing its load of charity-care patients

( 3 )
Refusing services to people who owe the hospital delinquent

payments for previous services rendered

(4) Reducing the number of high-cost cases treated in the

hospital

( 5 )
Refusing emergency room services to those unable to pay.

Should HEW catch a hospital in any of these dodges, the hospital

can be cut off from further reimbursement for treating Medicare and
Medicaid patients. Given the incredible severity of this penalty, of
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course, the hospital is provided with a full set of due process rights
that ensure that such cases are tangled up forever in the bowels of
HEW.

Should HEW inadvertently miss an infraction, however, a private
right of action to challenge the hospital's behavior in the courts is

granted. The severe risk of nuisance aside, settlement of those cases in

which legitimate differences of opinion exist with regard to the effect

of the hospital's admissions policies ensures that these provisions,

as well, will provide a promising new source of income to the legal

profession.

In all, given the fact that the provisions of this bill apply, in whole
or in part, to some 6,000 hospitals nationwide, it is certain to engender
a tangle of bureaucratic hyperactivity and legal warfare that would
completely demolish any "savings" that otherwise might be achieved-

7. THE GAMES HOSPITALS PLAT

Xo single piece of legislation, of course, could possibly anticipate
and forstall the way in which ingenius Americans devise strategies to

evade the consequences of regulations. Unfortunately, due to the sever-

ity of the controls proposed, this bill provides a massive invitation to

evasion strategies that are uniformly counter-productive, both the
quality of health care delivery, and ultimately to total system costs.

A. Business as usual—over the edge

The underlying assumption behind hospital cost containment is that,

faced with absolute limits, physicians and hospital administrators will

be forced to behave more efficiently if they hope to continue providing
quality service. The experience of Xew York and Massachusetts, how-
ever, indicates that nothing of the kind is likely to take ]3lace. Faced
with the heaviest revenue limits in the nation. Xew York hospitals

have not fundamentally changed their behavior so as to eliminate the

frivolous and emphasize the necessary. Rather, they have done their

best to continue business as usual, raiding hospital endowment funds
with abandon and cannibalizing their depreciation accounts to finance

their historic level of care. The unsurprising result is that 80% of all

New York hospitals are now found to be running in the red, with many
teetering on the brink of financial disaster, it takes little imagination

to see the financial chaos that would await should such conditions be

replicated nationwide.

B. Detundling

As noted above, the bill attempts to forbid hospitals from discontinu-

ing needed services as a means of freeing up revenues to help the

hospital survive under revenue controls. Under this program, such

restrictions would be sorely needed, for the evidence from the current

state mandatory programs indicates that rolling certain classes of

services—or even whole departments—outside the hospital billing-

structure to continue unchecked on their own is a favorite strategy

of hospitals in dealing with revenue limits. In Xew Jersey, for example,

a hospital faced with cost limits "discharged'' its staff of radiologists,

only to contract with them as a group practice to provide radiology

services to the hospital. Since the physicians billed the patients di-
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rectly, the costs failed to show up in the hospital revenue totals, and
tlie hospital achieved some $300,000 of annual budget slack to apply
to other departments. The patients of the hospital, however, could
not appreciate these economies, for the bills the patients received for

radiological services on the fee-for-service basis by the group practice

of radiologist were soon roughly twice as high as when the radiologists,

then salaried, allowed the hospital to bill for the service.

As a check on this sort of thing, the Administration proposes to

subtract from a hospital's revenue base the cost of any services "de-

bundled" in this fashion, unless the services are identified as unneces-
sary by a state health planning agency. This approach to the problem,
however, will have only a limited impact. The plain fact is that most
hospital accounting systems contain certain "cross-subsidy" elements

;

that is, they make profits on certain departments which they use to

continue to operate other departments or services at a loss. If, under
the system proposed by the Administration, a hospital chose to spin off

services that are running in the red, it could conceivably obtain as

much as $3.00 cost relief for each $2.00 of revenue subtracted from its

base. Given the stringency of the proposed revenue limits, the need
to make every dollar count would still provide a strong incentive for

debundling of departments with operating deficits. The result in total

health care system costs, of course, would be a significant net increase.

O. Admissions games

While the "anti-dumping" provisions of the bill, designed to prevent
hospitals from unloading patients as a means of lowering costs, are a

good-faith effort, they cannot possibly cope with all the manipulations
that hospitals could devise to keep their costs in check.

Under the voluntary limits, the measurement of the limits against

total expenses provides a powei-ful incentive to limit or shut off hos-

pital admissions growth. IVhile the anti-dumping provisions prevent
this from being achieved by refusing emergency admissions, a sig-

7iificant shai'e of hospital admissions are highly elective. Moreover,
because most of the dumping detection mechanisms are based on the

percentage composition of a hospital's patient caseload, freezing the

status quo becomes an admirable means of remaining in compliance.
In rapidly growing areas, of course, the burden of such a policy

would undoubtedly fall upon the poor, or those who otherwise posed
the Dotential for providing insufficient revenues to cover expenses.

While hospitals would never dump sick patients into the streets to meet
their financial requirements, the incentives under the voluntary limits

would insure that, at the margin, highly elective admissions decisions

Avould be made in favor of the status quo.

The situation is somew^hat different under mandatory controls. Be-
cause the limits are based on hospital revenues per admission, there

would be no incentive, per se, to hold down the total number of admis-
sions. Given the fact that an admission adjustment formula Avill

undoubtedly constrain the allowable revenues for additional patients

at less than a level proportional to current year per-admission costs,

however, increasing the number of low-cost admissions whenever
possible would be particularly attractive. Unfortunately, this w^ould

encourage hospitalization, at the margin, of those for whom hospitali-

zation is highly elective, resulting in the hospitalization of many pa-
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tients Who might otherwise be effectively treated on an outpatient

basis. Nor would a hospital necessarily run afoul of inducing a shift

in its "class-of-payors" composition by increasing low-cost admis-
sions. On the contrary, the percentage of the routine costs such patients

would predominantly generate is usually much more fully compen-
sated by Medicare, et al., than much of the exotic treatment required

for the seriously ill. In all, should this bill be enacted, we can expect

a marked increase in the number of "questionable" admissions that

HEW so often decries as a leading element in the rise of hospital costs.

D. Manipulating the loage pass through

Because of the unique status given to non-supervisory wages under
this bill, playing games with the hospital labor mix w^ould become a

profitable undertaking should mandatory controls be triggered.

Since at least the Second World War, the historic trend rate of wage
increases has been roughly 1 to 3 percent higher than the overall rate

of price inflation in the economy, due to real wage gains offered to

employees to reflect rising productivity. It is not to be expected that
the relative change in the wage vs. non-wage marketbaskets estab-

lished under this bill would deviate from this general rule. Thus, if a
cost is classified as a "non-supervisory wage," it would be allowed to

increase faster than if it were labelled "non-wage cost."

Now, it so happens that many hospitals currently save money—for

domestic services, lamidry, maintenance, etc.—by paying outside con-

tractors to perform services in cases w^here full-time in-house staff

would be too costly. Given a relatively higher limit for in-house staff

charges than for contracted labor services, there would be a strong
temptation, at the margin, for hospitals to ignore the overall economies
and bring the costs inside the hospital structure, where they could be
used to pad the amount of hospital budget passed through as labor
costs.

A second temptation, of course, would be to forego those opportuni-
ties in which increased mechanization and other substitutions of cap-
ital for labor would otherwise tend to decrease total costs. Far better

to keep the overall budget higher as a pad against future contingencies
than to reduce la'bor outlays—and tighten up the hospital's limits

—

by achieving otherwise reasonable total system savings. In all, by
creating a consistent bias in favor of maximizing costs associated with
non-supervisory wages, the wage pass through provides a number, of
opportunities for hospitals to raise their costs with impimity.

8. HOSPITAL REVENUE LIMITS CAP ON A PRESSURE COOKER

While the perverse incentives, likely bureaucratic excesses, and
overall cost-increasing potential of this bill provide sufficient justifi-

cation to reject the Administration's proposal, they are not in them-
selves the major reason why H.R. 2626 is so thoroughly defective.

Kather, they are merely symptoms of an underlying flaw inherent in

any and all efforts to constrain hospital costs by placing limits on the

total amount of dollars in the system.
The reason behind the rapid rise in hospital costs is not some unex-

plained and intractable hyperinflationary force that must be starved

of revenues imtil its back is broken. The rise in liospital costs is not
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mysterious at all, but instead the reasonable and predictable outcome
of the interaction between the structure of our health care delivery

system and federal health care financing policy.

In an effort to devise a system of providing health care to the
American people on the basis of need instead of on the basis of ability

to pay, we as a nation have imbued in our medical and hospital com-
munities a strong ethical bias toward using all available resources to

provide whatever medical care is needed to those with health prob-
lems. When it was concluded that the voluntary efforts of these prac-

titioners and their philanthropic supporters were in^sufficient to ensure
access to quality care for all of the American people, the Congress
went further, providing significant new financing sources to ensure
that no one would have to be refused care for lack of financial resources.

Substantial health insurance coverage has been provided to the great
majority of the American people through Medicare, Medicaid, and
the multi-billion dollar annual tax subsidies to private health insur-

ance. The great majority of this insurance operates by providing
virtually dollar-for-dollar reimbursement to providers—^particularly

hospitals—for any "reasonable" costs they incur in the course of pro-

viding needed care.

As a result of this virtually total coverage for almost all costs, the
clinical decisions of physicians are made in an environment almost
totally free of cost considerations. In deciding what services to pro-

vide the patient—and what services to order from the hospital on the
patient's behalf—the physician is faced with a situation in which he is

almost ethically compelled to order additional services whenever in

doubt. This has almost nothing to do with the fact that the physician's

own income is often increased as a result of supplying additional serv-

ices. Rather, if he can order an additional service that might help,

and the cost to the patient, the hospital, and the physician is infinites-

simally close to zero, how else should he proceed? Given a choice of
fulfilling his ethical responsibility to his patient or serving some
generic obligation to hold down the total cost of health care, the obli-

gation to the patient will win almost every time.

While we might conclude in the abstract that we wish to continue
the express federal support for just such a policy of "whatever care is

needed," we are beginning to discover that the society might just not

be able to afford it.

It, should be obvious, however, that attempting to regulate this cost

simply by limiting the volume of dollars flowing into the system will

be totally fruitless. While a revenue cap may make a hospital admin-
istrator concerned about the dollars available to serve patients, it will

make not one iota of difference to the physician and his patient, who
will continue to be faced with the same care-maximizing incentives. To
expect that the administrator, in the name of economy, will somehow^
discipline the physician and patient to the new cost realities is hope-
lessly naive. As observed in the New York case, the more likely out-

come will be for the financial resources of the hospital to be com-
pletely consumed as physicians and patients continue to respond to the
natural incentives afforded them by the system.
Attempting to contain hospital costs through a revenue cap without

affecting the underlying incentives in the total health care system.
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therefore, be tantamount to attemptmg to slow down the cooking

of a pot roast by closing the valve on the pressure cooker. The constant

incentives to maximize care will blow the containment program apart

long before a single dollar of "savings" is ever achieved. In the process,

however, we would undoubtedly do severe damage to the existing struc-

ture of the system.
For all these reasons, it is critically im]Dortant that we turn our at-

tention to ways of restructuring the incentives in the system to reintro-

duce cost-consciousness to the patient—and hence to the physician—to

provide an etfective balancing force to the otherwise natural incentive

to maximize costs. Proposals are now surfacing in the CongiTSS to

achieve such cost-consciousness without forcing the poor and aged to

face undue financial burdens—or forego needed care—in the name of

cost containment. Enactment of the Hospital Cost Containment Act, to

then extent that it would not only divert the energies of the Congress
from more eliective soltitions but would also do grave damage to our
hospital care system in the process, would be extremely counter-produc-
tive to these needed changes. Instead. Ave- should move forward at once
to restore a cost-conscious balance to the sy-tem through needed funda-
mental reforms.
The first crticial step in this direction is to resoundingly defeat the

Hospital Cost Containment Act of 1979.

Dayi: Stockmax.



H.R. 2626—SEPARATE VIEWS

This bill undeniably has a strong surface appeal. The desire to "do

something-' about inflation and the rising costs of medical care runs

across the political spectrum. Virtually everyone (except for those mo-
tivated purely by financial self-interest) is in favor of reducing waste

and inefficiency in hospitals and is opposed to a continuation of the

high rate of increase in costs which has prevailed in recent years. Why
then do we oppose this bill ?

We urge the rejection of H.R. 2626 because it is the wrong response to

the hospital cost problem. This bill is simply not the solution it pur-

ports to be, but rather is yet another example of throwing regulations

at a problem. It promises to have no significant effect on inflation. It

would not make long-term reforms in the incentives which drive hos-

pital costs. Nor is it a temporary measure yielding immediate savings.

Any savings which might eventually result from passage of this bill

would not be achieved through the elimination of waste but by pre-

venting improvements in the quality of hospital care. Even if a policy

of imposing a percentage limitation upon hospital revenues is thought
to be desirable^—and believe that it is not—this bill is so riddled with
exceptions and loopholes that it would be profoundly unfair and ar-

bitrary in its application. Furthermore, it would reward hospitals

—

and regions—^liaving the highest costs and severely squeeze those

which have kept costs down.

LITTLE EFFECT UPON INFLATION

A study conducted earlier this year by Data Resources, Inc., a highly
regarded econometrics firm, found that even if the Administration's
cost savings estimates for H. R. 2626 as introduced were correct that
it would lower the Consumer Price Index by an average of less than
one-tenth of one percent per year. The actual savings which might
result from passage of this bill would be far less and the impact upon
inflation would correspondingly shrink to a negligible level.

Tlie reason why the hospital cost containment bill would not signifi-

cantly reduce inflation is that hospital cost increases for the most part
have not been inflationary in nature. We have not been paying more for
a package of hospital services of unchanged quality and quantity.
After adjusting for the underlying rate of inflation, the bulk of the
increase in hospital costs is clearly due to increased services received
by hospital patients. We are simply buying more and better hospital
care. Such desirable and life-saving services as Burn Treatment Cen-
ters, Neonatal and Cardiac IntensiA^e Care Units, and CT Scanners
are expensive, and they are the source of most of the increase in hos-
pital costs. The rate at which we are increasing spending- is disturbing,
but it is a phenomenon which has very little to do with inflation. To
describe this bill as an anti-inflation measure is therefore fraudulent.

(92)
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EXAGGERATED SAVINGS ESXmATES

The Congressional Budget Office has estimated that the total sav-

ings from H.R. 2626, as introduced, could amomit to as much as $24.6

billion over the period 1980-84, far less than the estimates of the De-

partment of HEW. Of that $24.6 billion, only $3.7 billion—about 15

percent of the total—would come in the first two years of controls.

However, the actual savings would almost certainly be far less than

the estimates of CBO or HEW, because they are both based upon
some highly unrealistic assumptions.

The hrst assumption is that in the absence of controls the rate of in-

crease in hospital costs will continue at the same level as during the pe-

riod 1964-78. One difficulty with this assumption is that the rate of

increase in hospital expenditures has been highly erratic, particularly

when broken down into its three components of the hospital mar-
ket basket, change in admissions, and intensity of services.^ In fact,

when adjusted for changes in the underlying inflationary rate, the rate

of increase in hospital costs has dropped by more than half since

1976. This trend may continue even in the absence of revenue controls.

A second difficulty with this assumption is that it does not take into

account the effect of the Xational Health Planning System. We are

alread}^ seeing a sharp reduction in hospital capital expenditures at

least partly as a result of Health Planning, Certainly reduced capital

expenditures will in time be translated into a slower rate of increase in

hospital revenues.

Another unrealistic assumption is that hospitals will not achieve

revenue reductions by shifting services from an inpatient to an out-

patient basis or otherwise evading the controls. In other words, reduc-

tions in hospital costs might be gained by simply pro^dding certain

services outside the hospital, yielding no reduction at all in the total

cost of health care. Because there was no way to estimate the magni-
tude of such shifts they were simply left out of the savings estimates.

Hospitals in States having mandatory controls would be treated

more leniently than hospitals in other States. This difference in treat-

ment should further reduce the net savings, but again it was not taken
into account in the savings computations.

It was also assumed that although the bill provides for an exceptions
process that no exceptions to the revenue cap would be gi'anted.

T\"lien all the assumptions are examined, it is apparent that even
the CBO saving-s estimates are extremely optimistic.

UNFAIR TREATMENT OF HOSPITALS

"While the net savings from this bill would be relatively slight, it

could have severe effects upon some of the hospitals brought under
controls. In practice the controls would inevitably be unfair, because
the same percentage limitations would be applied to hospitals in very
different situations. Hospitals with a history of high costs would be
I)ermitted the largest increases in revenues. On the other hand, hospi-

tals which have had low costs in the past would be penalized. In this

respect the revenue limitations resemble a kind of Procrustean bed.

They assume a uniformity among hospitals which simply does not

^Controlling Rising Hospital Costs, CBO Budget Issue Paper (September, 1979) p. 5.
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exist. Attempts to reduce the arbitrariness inherent in the approach
to cost containment taken in/this bill simply lead to further inequities.

A few examples illustrate., this point: (1) Non-supervisory wages
would not be controlled uiider the bill, although they have been rising
rapidly and wages comprise over half of all hospital costs; (2) One
component of the permitted increase in expenditures is the population
change in the area where the hospital is located

;
however, "area" is

defined as the SMSA or county in which the hospital is located, not the
actual service area of the hospital, in which the population change may
be dramatically different; (3) small rural hospitals are excluded, even
though their costs are rising just as fast as other hospitals; (4) States

with Mandatory Cost Containment Programs are grandfathered out
of the bill, even though their hospital costs may be increasing more
rapidly than in other States; (5) all HMO hospitals would be ex-

cluded from the bill without having to individually demonstrate that
their costs are actually lower than other hospitals.

In attempting to deal with one of the perverse incentives which this

bill would create, a provision was added (Section 313) which prohibits

a hospital from changing its admission practices in any way which
would reduce the proportion of its patients who are unable to pay for

services. While the purpose of this provision is to prevent "dumping"
of indigent patients it would also have the effect of prohibiting all sorts

of perfectly innocent actions which might have the effect of increasing
the proportion of paying inpatients, such as opening a neighborhood
outpatient clinic or contracting with a pre-paid health plan. This is

typical of the unintended and potentially disastrous consequences
which would flow from this bill.

REDUCED QUALITY OF CAKE

This bill is basically designed to hold down costs by limiting in-

creases in intensity, this is, by forcing hospitals to forego improve-
ments in the quality of the care which they offer. Although it will be
highly capricious in its impact upon individual hospitals, it is likely

that many hospitals will have to either dip into their reserves of capi-

tal to cover operating expenses or cut back on the services which they
offer.

Proponents of this bill argue that the one percent formula allow-

ance for intensity is a net figure a^idTthat hospitals can exceed the one
percent limit on increased expenditures for improved quality of care

by eliminating waste. However, they have not been able to show that

there is enough waste that could be eliminated to effect any real sav-

ings. In addition, even though a hospital might find areas of ineffi-

ciency to correct and thereby avoid the mandatory controls in one
year, it is unreasonable to believe there will continue to be enough
waste left to provide sufficient savings for three more consecutive

years to avoid the mandatory limit in those subsequent years. ^Vhat
becomes obvious then is that in terms of the potential for increased

service intensity, wasteful institutions will be far better off than those

that are now operating close to optimum efficiency. If the infiation

experience of the efficient hospitals significantly exceeds the rate of

price increase allowed by the Secretary's market basket calculation.
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the hospital will be forced to restrict sei-vices to prevent the total

volume of operations from exceedin^^ the revenue increase limits.

The fact is that improved hospital sendees have had a readily

demonstrable impact on treatment results and health status of the

American people. For example, in the decade between 1965 and 1975,

the heart disease death rate per 100,000 population in the most vulner-

able category (aged 45 to 54) fell by 21 percent. Beyond this, it is

possible to isolate a nmnber of other health status improvement indi-

cators that directly reflect improved quality of hospital care. Between
1965 and 1975, infant deaths within seven days of birth—the period

after birth most closely tied to post-natal services in hospitals—fell

from 15.9 per 1.000 births to 10.0, or bv 37%. Similarly, deaths from
accidents fell from 25.4 per 1,000 to 17.2 per 1.000 due to improved
emergency treatment. Similarly, the in-hospital death rate for heart •

attack victims has declined by 30% as a result of the diffusion of

coronary intensive care units.

This evidence suggests that arbitrary restraints on further intensity

increases could have a very deleterious effect on further impix)vements

to health care, particularly for those who are presently medically

underserved.
The historically more prosperous areas of our nation already are

well endowed, even over-endowed in some cases, with sophisticated

and expensive health care technology. Other areas of our country, how-
ever, have not been economically able to share in these lifesaving im-
provements at an equal pace and are just now beginning to expand
their technological lifesaving capabilities and offer a higher intensity

of health ser^aces (See Appendix) . The existing regional disparities in

the quality of hospital care will be frozen under the one percent in-

tensity limit in this bill, thus effectively shutting some areas out of
the market and sentencing them to a continuation of their poor mor-
tality and morbidity statistics.

In discussing the proposed Hospital Cost Containment legislation

the Congressional Budget Office has stated that by limiting growth in

the intensity of servi-ces future improvements in quality might be
reduced. "The proposals, moreover, limit a hospital's ability to improve
quality in the face of a tight revenue constraint bv requiring it to seek
permission from a planning agency to reduce or eliminate one service

in order to make room for a new one. ... It would also, however, tend
to freeze the system to the status quo. increasing the risk of a reduction
in quality growth.'" ~

FAILITRE TO ADDRESS THE PROBLEM

The many flaws in this bill stem from its failure to recognize and
deal with the underlying causes of the increase in hospital costs. There
is a little dispute among economists that the major cause of the high
rate of increase in costs is the unconstrained demand for sendees gen-
erated by medicare and medicaid and a tax policy which encourages
the purchase of health insurance in a way that minimizes cost-con-

sciousness in both providers and consumers. Imposing and arbitrary
cap on hospital revenues will not change the incentives presently at

2 Ibid., p. 43.
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work in distortion and attempts to circumvent the controls, at great

cost in terms of the quality of hospital care. Even more disturbing is

the rate which the proponents of this bill envision for it. When hospi-

tal cost containment legislation was introduced over 2I/2 years'ago it

was described as a transitional program to be followed by permanent
reforms in the reimbursement system. Now there is no longer
any pretense that this bill would establish anything other than a
permanent system of controls over hospital revenues and a crucial

element of National Health insurance. If it is adopted the decision

will have been made to establish pervasive control over hospitals as

a first phase of National Health Insurance.
For these reasons the Subcommittee on Health and the Environment

did not attempt to improve or perfect H.R. 2626 but moved to reject

the bill in its entirety. The Subcommittee rightly concluded that this

bill is simply the wrong response to the problem of hospital costs. Only
if it is rejected can we get on with the task of changing the incentives
which are responsible for the excessive increase in hospital costs.

David E. Satterfield III.

Richard Shelby.
Jim Santini.
Phil Gramm.
Tom Luken.



A P P E X D I X
FACILITIES, SERVICES, AND ^SPECIAL BEDS' BY GEOGRAPHIC REGIONSV

POSTOPERATIVE INTENSIVE INTENSIVE
RECOVERY CARE UNIT CARE UNIT

AREAi/ ROOM AREA (cardiac only) AREA (mixed)

(1) East North Central .84 ]% (1) Pacific 35 3? (1) Pacific 77.9%
(2) Pacific 81 6% (2) Middle Atlantic,

.

36 0% (2) Middle Atlantic 74.6%
(3) South Atlantic .81 3% (3) South Atlantic .35 7% (3) East North Central .72.0%
(4) Middle Atlantic. .

.

79 6% (4) East North Central

.

.32 2% (i) South Atlantic ,67.6%

(5) East South Central .79 6% (5) East South Central

.

.29 2% (5) "''ountain .65.6%

(6) West South Central .75 6% (6) West South Central

.

.28 0% (5) ','ew England 53.3%
(7) .New England .73 ]% (7) New England .27 5% (7) West South Central .61 .3%

(8) Mountain -65 8% (8) V.'es L North Central

.

.27 (£) East South Central .60.1%

(9) Vest North Central ,65 7% (9) Mountain .25 9% (9) v;est North Central .59.8%
U.S. Averaae 77 6% U.S. Averace .31 7% .67.7%

PHARMACY WITH
CREN-HEART REGISTERED PHARMICIST - X-RAY

AREA SURGERY FACILITIES AREA (full-tirne) AREA THERAPY

(1) Pacific

(2) East North Central

(3) West South Central

(4) Moufitairi

(5) Middle Atlantic. .

.

(6) Sojth Atlantic
(7) East South Central

(8) Nev/ England
(9) West North Central

14.0^;

10.3^
10. OS
.9.4^.

.9.^'<

.9.1=;

.6.4=i

.6.1%

.5.7%

(1) Middle Atlantic...,

(2) N'ew Enaland

(3) East North Central

,

(4) South Atlantic
(5) ,= ccific

(5) East South Central

(7) West South Central

,

(8) Mountain
(9) West North Central

.

.84.3% (1) Middle Atlantic

.81.9% (2) East North Central.

.78.1% (3) South Atlantic ,

.76.2% (4) New England

.74.8% (5) East South Central.,

.57. IS (5) Pacific

.51. 7S (7) West South Central.,

.58.9% (8) West North Central..

.47.9% (9) Mountain.

34.6%
32.2%
27.0%
26.4%
26.1%
24.6%
22.0%
21.1%
18.0%

U.S. Average. .9.2^ U.S. Average 70.3% U.S. Average. .26.4%

BLOOD BANK AREA
ELECTRO-

ENCEPHALOGPJ\PHY AREA

RESPIRATORY
THERAPY

DEPARTMENT

(1) Middle Atlantic 72.4"c

(2) East South Central .. 71 . 0?

(3) East North Central .. 68 . 3S

(4) New England 56.9%

(5) South Atlantic 65.2%

(6) West South Central . .51 .9".

(7) West North Central . .51 .8%

(8) Mountain 50. 7=^

(9) Pacific.

(1 ) Middle Atlantic
i'2) East North Central.
(3'; Pacific

(4) New England ,

(5) South Atlantic

(6) West South Central

.

(7) Mountain ,

(8) East South Central .

.

(9) West N'orth Central..

67.0% (1) East South Central . .80.5%
51.7% (2) East North Central . .79.8%
58.8% (3) Pacific 79.5%
5^.7% (4) Middle Atlantic 78.3%
48.5% (5) South Atlantic 76.7%
43.4% (5) West South Central . .73.9%
39.9% (7) New Enaland 73.3%
38.1% (8) Mountain 67.1%
38.0% (9) West North Central . .61 .3%

U.S. Average. .50.6% U.S. Average. .51 .1% U.S. Average. ....... .74.i

AREA
PREMATURE
NURSERY AREA

HEMODIALYSIS
SERVICES

(inpatient) AREA
BURN CARE

UNIT

(1 ) Middle Atlantic 36 4% (1) Middle Atlantic. . .

.

20 0% (1) Pacific .3.5%

(2) Pacific .32 3% (2) Pacific .19 1% (2) East North Central. .3.4%

(3) South Atlantic .31 7% (3) South Atlantic .17 5% (3) Middle Atlantic .2.6%

(4) New England .31 5% (4) New England .14 4% (4) Mountain 2.6%

(5) East North Central .29 6% (5) East North Central

.

.li 3% (5) South Atlantic 2.0%

(6) Mountain 27 5% (5) Mountain .12 7% (6) West North Central

.

.1.7%

(7) West S-.th Central .21 (7) West South Central

.

.12 0% (7) West South Central

.

..1.7%

(8) East Soutn Central .21 (8) East South Central

.

. .9 1% (8) East South Central

.

.1 .6%

(9) West North Central .19 8% 0) West North Central

.

..7 2% .1.4%

U.S. Average .28.0% U.S. Average .14 4% ..2.4%

AREA
COBALT

THERAPY .AREA

RADIUM
THEPJ^PY AREA

DIAGNOSTIC
RADIOISOTOPE

FACILITY

(1 ) Middle Atlantic 19 8% (1) Middle Atlantic... .30 3% (1 ) ''iddle Atlantic. . , .65.3%

(2) East North Central .17 1% (2) East ";;rth Central

.

.26 9% (2) East North Central

.

.58.7%

(3) Pacific .13 6% (3) Pacific .20 0 c ,57.0%
(4) New England .11 9% (4) South Atlantic .17 9'- -acific 53.8%
(5) South Atlantic .11 9% (5) New England .17 8% (5) Scjth Atlantic, . . . 52.5%
(6) East South Central .11 5% (5) East South Central

.

.15 0% (6) East South Central

.

.45.9%
(7) West South Central 9 7% (7 ) West North Central

.

.14 5% (7) West South Central

.

.42.1%

(8) West North Central ..9 0% (8) West South Central

.

.14 1% (8) Mountain .37.5%

(9) f'tountain . ,7 7% (9) Mountain .11 5% (9) West North Central. .35.7%

U.S. Average 1? 9% .19 6% U.S. Average .50.8%
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KACILlllES, SERVICES, AND SPECIAL BEDS BY GEOGRAPHIC REGIONS pg. 2

. THERAPEUTIC
RADIOISOTOPE HISTGPATHOLOGY

AREA FACILITY LABRATORY AREA ORGAN BANK

(1) Middle Atlantic 34.6%

(2) East North Central . .27.4%

(3) Pacific 25.8%

(4) South Atlantic 22.6%

(5) New England 22.5%

(6) East South Central . .18.7%

(7) West South Central . .16.6%

(8) West North Central . . 1 5 . 9%

(9) Mountain 1 5.9%
U.S. Average

(1) Middle Atlantic 70.6%

(2) East North Central . .60.2%

(3) New England 57.2%

(4) Pacific 55.5%
(5) South Atlantic 53.7%

(6) East South Central .. 38. 7%

(7) West South Central .. 38. 5%

(8) Mountain 37.0%
(9) West North Central . .31 .3%

(1) Middle Atlantic 4.0%

(2) East North Central .. .2.8%

(3) Pacific 2.7%

(4) West South Central .. .2.5%

(5) New England 2.2%

(6) Mountain 2.2%

(7) South Atlantic 2.2%

(8) West North Central .. .2.1%

(9) East South Central . .

.

2.1%
2.6%22.9% U.S. Average 50.2% U.S. Average

y Source: Hospital Statistics, 1978 Edition. Data from the American Hospital Association
1977 Annual Survey.

2/ States within geographic areas©

New England East South Central West South
Connecticut Alabama Arknasas
Maine Kentucky Louisiana
Massachusetts Mississippi Oklahoma
New Hampshire Tennessee Texas
Rhode Island
Vermont

South Atlantic West North Central Mountain
Delaware Iowa Arizona
District of Columbia Knasas CoTorado
Florida Minnesota Idaho
Georgia Missouri Montana
Maryland Nebraska Nevada
North Carolina North Dakota New Mexico
South Carolina South Dakota Utah
Virginia Wyoming
West Virginia

East North Central Middle Atlantic Pacific
Illinois New Jersey Alaska
Indiana New York Cal ifornia
Michigan Pennsylvania Hawa i i

Ohio Oregon
Wisconsin Washington

o
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